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SETTLEMENT AGREEMENT BY AND AMONG
~ THE "SWAN PARTIES" (AS DEFINED)
' AND -
THE HOME INSURANCE COMPANY

This Settlement Agreement dated as of the Signature Date (as defined below) is a final
settlement agreement (subject to certain contingencies set forth herein) made by and among
(i) the Swan Parties (as defined below), and (i)} The Home Insurance Company. .

DEFINITIONS

As used in this Agreement, the following defined terms have the following meanings.
The definitions contained herein shall apply only to this Agreement and shall not apply to any
other agreement, including, without limitation, any policy of insurance or other settlement
agreement, nor shall they be used as evidence, except with respect to this Agreement, of the
meaning of any term. Where the context so indicates or requires, each defined term stated in
the singular includes the plural, and each defined term stated in the plural includes the

singular.

A
B.

"Agreement” means this Settlement Agreement.

"Bankruptcy Case" means the case to be filed in a United States Bankruptcy
Court of competent jurisdiction for the reorganization or liquidation of Swan
Transportation, and any substantively consolidated bankruptcy case.

"Bankruptcy Code” means the laws of the United States relating to bankruptcy
or reorganization, including without limitation Title 11 of the U.S. Code, 11

U.S.C. §§ 101 et seq., as amended.

"Bankruptcy Court" means the United States Bankruptcy Court for the District of
Delaware, or such other court as is administering the Bankruptey Case. ~ .. .

"Channeling Injunction (Settling Insurers)” means a permanent injunction
entered by Final Order of the Bankruptcy Court pursuant to Section 105 and/or
Section 524(g) of the Bankruptcy Code, that is substantively the same as and in
aform that is substantially similar to Exhibit A, which is attached hereto and

incorporated by reference herein.

"Channeling Injunction (Swan Parties)" means a permanent lnjunctlon entered
by Final Order of the Bankruptcy Court pursuant to Section 105 and/or Section
524(g) of the Bankruptcy Code that is substantively the same as and in a form
that is substantially similar to Exhibit B, which is attached hereto and
incorporated by reference herein.

"Confirmation Order" means a Final Order entered by the Bankruptcy Court
confirming the Plan of Reorganization.

"Coverage Litigation" means the litigation capfioned Tyler Technologies, Inc.
fik/al Tyler Corporation), ef al. v. Aetna Casualty & Surety Co. (n/k/a Travelers

Casualty & Surety Co.}), ef al, Cause No. 1998-60085, Dlstnct Court of Harris
County, Texas, 61 Judicial sttnct .
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“Final Order" means an appealable order or judgment that has not been stayed
or reversed, or materially modified or amended, and (1) as to which the time to
seek review, reargument or rehearing has expired, and as to Whlch no appeal or
motion or petition for certiorari, review or rehearing is pending, or (2) if a stay,
appeal, review, reargument or rehearing has been sought, the order or
judgment has been affirmed, or the request for stay, review, reargument,
rehearing or certiorari has been denied and the time to seek further stay,
appeal, review, reargument, rehearing or certiorari has expired, as a result of
which such order or judgment has become final and nonappealable in
accordance with applicable law.

“Foundry-Related Claim" means any and all past, pending, and future claims or

lawsuits, known or unknown, that are asserted against any Swan Party by any -

Person seeking monetary, legal, equitable, or other relief for bodily injury,

" property damage, personal injury, mental injury or anguish, emotional distress, . .
shock, sickness, disease, death, or any other iliness, condition, or damage

- allegedly caused in whole or in part by the actual or threatened exposure fo,
release of, dispersal of, discharge of, or the presence of or effects of asbestos,
asbestos-containing products or materials, silica, silica-containing products or
materials, mixed dust, mixed dust-containing products or materials, and any
other claims against any of the Swan Parties, each of which is based upon,
relates to, arises out of, emanates from, or is in any way connected with either

)] Swan Transportation, or

(2) the Tyler Pipe Foundry. '
"Foundry-Related Claim" includes claims by family members or dependents of
the Persons described above.

"Home" means The Home Insurance Company for itself and all predecessors
including The Home Indemnity Company and City Insurance Company,
successors, and affiliates. :

"Home Policies" means the following !lablhty insurance pohcxes issued prior to
the Signature Date by Home:

Policy Number . o Policy Period
HXL-F866107 - ° 1/1/94-1/1/95
HXL-C111716 S 1/1195-111/96

"Insurance Litigation" means any action regarding insurance coverage for
Foundry-Related Claims or the Underlying Lawsuits other than the Coverage

Litigation.

“Interim Period" means the penod between the Signature Daté and the earlier of
(a) the date Home provides hotice of its payment of the Settlement Amount
pursuant to Section 6 or (b) the Termination Date.

"Parties" means the pames to this Agreement, i.e., the Swan Partles and Home,

"Persons" means natural or legal persons, entities, and organlzatlons of any
kind. .
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Q. "Plan of Reorganization" means a plan of reorganization of Swan Transportation
that is approved by a Confirmation Order, which plan contains or provides for or
contemplates the Channeling Injunction (Settling Insurers) and the Channeling
Injunction (Swan Parties), among other things.

R. “Settlement Amount” means the $500 000 payable by Home to the Trust
pursuant to Section 2 of this Agreement. .

S. "Signature Date" means the date the last signature of the Pames is placed
hereon.
T. "Swan Parties" means Swan Transportation Company, Tyler 'l;echnologies, Inc.,

a Delaware corporation (f/k/a Tyler Corporation), TP! of Texas; Inc., a Delaware
corporation (f/k/a Tyler Pipe Industries of Texas, Inc.), Tyler Sand Company,
formerly a Texas corporation, and their respective predecessors and -
successaors, if any, and each of their respective officers and directors.

U. "Swan Transportation” means Swan Transportation Company, a Delaware
corporation (f/k/a Tyler Pipe Industries, Inc. ), and its predecessors, successors,
and assigns. .

V. "Termination Date" means the date, if any, that this Agreement becomes null,
void and without effect pursuant to the terms of Section 1(c) or Section 1(d) or
Section 11(g).

~ "Tort Claimants" means collectively Persons with Foundry-Related Claims.

"Trust" means that certain settlement trust established pursuant {o the terms
and conditions of that certain trust agreement, as described by, incorporated
into, and established pursuant to the Plan of Reorganization.

Y. "Trustee" means the Persons appomied pursuant to the Plan of Reorganization
for the purpose of acting as frustees of the Trust in accordance with the terms
and conditions contained in the vanous trust agreements incorporated into the

-Plan of Reorganization.

Z "Tyler Pipe Foundry" means that certain cast iron pipe and fi ttmgs foundry
operating in Smith County, Texas, as owned, directly or indirectly, operated, or
used by various Swan Parties from August 1968 through December 1995.

AA.  "Underlying Lawsuits" means lawsuits filed by the Tort Claimants against the
* various Swan Parties alleging Foundry-Related Claims.

RECITALS

x =

WHEREAS, Home issued or allegedly issued the Home Policies;

WHEREAS, certain of the Swan Parties are and have been defendants in the
Underlymg Lawsu:ts

WHEREAS, each of the Swan Parties has been and/or might in the future be ‘subject to
Foundry-Related Claims in addition to or other than those involved in the Underlying Lawstits; -

WHEREAS, Swan Transportation’ mtends to file a voluntary petition for relief under
Chapter 11 of the Bankruptcy Code; .
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WHEREAS, the Swan Parties and Home disagree with respect to certein issues
regarding the insurance coverages, if any, for claims asserted by the Swan Parties under,
through, or by virtue of the Home Policies arising from or related to the Underlying Lawsuits;

WHEREAS, certain of the Swan Parties initiated the Coverage Litigation in which Home
is a defendant; .

WHEREAS, the Swan Parties and Home wish now to resolve fully and finally any and
all disputed issues between them regarding all past, present, and future insurance claims
under the Home Policies for the Underlying Lawsuits and all Foundry—Related Claims on the
conditions set forth in this Agreement;

WHEREAS, the Swan Parties andA Hofne intend that all Foundry-Related Claims
actually or allegedly covered by the Home Policies will channel, transfer, and attach, as
applicable, to the Trust pursuant to the Plan of Reorganization;

'WHEREAS, the Swan Parties and Home agree that the injunctive relief set forth in the

Channeling Injunction (Settling Insurers) and Channeling Injunction (Swan Parties)
contemplated by this Agreement and to be incorporated in the Plan of Reorganization is
reasonable, appropriate, and material to the Parties entering into this Agreement;

WHEREAS, the distribution of the Settlement Amount by Home to the Trust pursuant to
this Agreement, and the effectiveness of the releases provided in this Agreement, are
contingent upon satisfaction of certain conditions subsequent specified herein:

NOW, THEREFORE, in consideration of the mutual covenants contained
herein, and intending to be legally bound hereby, the Swan Parties and
Home agree as follows:

AGREEMENT
Section1  Conditions SubsequentIT ermination.

(a) The payment provisions (Sectlon 2), releases (Sect:ons 3(a) and {b) and 4(:31l
(b). and (d)), and dismissal provisions (Section 6) shall be effective only after satrsfactlon of all
of the following three conditions subsequent: i

(i) Thei issuance of the Channelmg lnjunctlon (Settlmg Insurers),
(i) Thei issuance of the Channelmg lnjunctlon (Swan Parties); and
(i) The issuance of the Conf rmation Order by the Bankruptcy Court.

Notwuthstandmg anything in this Agreement to the contrary, the requirement that the

. Confirmation Order be a Final Order may be waived in a writing executed by both Home and
the Swan Parties, and if requested by one of the Parties hereto, the other Party shall not

unreasonably withhold such waiver and, in any event, shall grant such waiver if an appeal by a

third party of the order of the Bankruptcy Court confirming the plan of reorgamzatlon does not

materially affect the rights of the Parties under this Agreement.

(b) The Swan Parties agree to use commerc;ally reasonable efforts to ensure that
 the conditions subsequent specified above are satisfied. Home agrees that it will not take any
affirmative action to prevent the conditions subsequent specified above from being satisfied.
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(c) In the event that all of the three conditions subsequent set forth in Section 1(a)
() cannot be satisfied through no fault of the Parly seeking to invoke this Section 1(c), (ii) are
not satisfied prior to January 1, 2007, or (jii) are not waived or amended in writing by Home

and each of the Swan Parties pursuant to Section 11(d), then, upon ten (10) days written
notice from either Home or Tyler Technologies, Inc. this Agreement shall become null, void,

and without effect, provided, however, that Section 3(c) (relating to bad faith release), Section.. .. L

4(c) (relating to bad faith release), Section 7 (relating to Interim Period provusnons), Section 8
(relating to no admissions), Section 9 (relating to adm:ssxbxhty fimitations), Section 10 (relating
to confidentiality), Section 11 (miscellaneous provisions, including advice of counsel,
interpretation, and amendment), Secfion 12 (relating to costs and attomeys fees), Section 15
(relating to authority and counterparts), and Section 16 (relating to governing law/venue) shall
remain valid, effective and enforceable and fuirther provided. however, that all causes of action
arising from breach of this Agreement by any Party prior to the Termination Date, including,
without limitation, any breach of Section 1(b), shall be maintained and shall remain actionable
in a court of competent jurisdiction pursuant to Section 16.

(@ If after the Bankruptcy Case is filed, a court aliows any Foundry-Related Claim
or Underlying Lawstuit to proceed against any of the Swan Parties during the Interim Period,
Tyler Technologies, Inc. may, at its sole discretion, ferminate this Agreement on behalf of all
the Swan Parties upon ten (10) days written notice to the Home, and this Agreement shall
become null, void, and without effect, provided, however, that Section 3(c) (relating to bad faith
release), Section 4(c) (relating to bad faith release), Section 7 (relating to Interim Period
provisions), Section 8 (relating to no admissions), Section.9 (relating to admzssnblhty
limitations), Section 10 (relating to confidentiality), Section 11 (miscellaneous | prows:ons
including advice of counsel, interpretation, and amendment), Section 12 (relating to costs and
attomeys’ fees), Section 15 (relating to authority and counterparts), and Section 16-(relating to -
* governing law/venue) shall remain valid, effective and enforceable and further, provided,
however, that all causes of action arising from breach of this Agreement by any Party prior to
the Termination Date, mc!uding, without limitation, any breach of Secfion 1(b); shall be
maintained and shall remain actionable in a court of competent jurisdiction pursuant to Section

16.

Section 2.  Payment of The Settlement Amount by Home.

(a) Expressly subject to the provisions of Section 1(a) hereof, Home shall pay to the
Trust the Settlement Amount. Payment shall be delivered within ten (10) business days of the
date upon which Home is notified in writing by Swan Transportatlon or the Trustee, as
appropriate, that all of the conditions subsequent specified in Section 1(a) have been satisfied.
Such notice shall also include, and shall net be effective until Home receives, a copy of the
Confirmation Order. Such notice shall also mc!ude delivery instructions for payment of the -
Settlement Amount. :

(b)  Home shall have no liability or responsibility for any allocation of the Settlement
- Amount among any of the Tort Claimants or thetr respeciive attomeys

» (c) The Settlement Amount shall not be subject to any deduchons or charge-backs
~of any kind, including, without limitation, claims of recoupment or deductibles, self-insured- - - -
retentions, or retrospectwe or reinstatement premlums, if applicable, under the Home Policies.
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Section 3. Releases By The Swan Partles.

(a) Subject to the satisfaction of all of the conditioris subsequent set forth in Seclion
1(a) and subject to Section 3(d), each of the Swan Parties hereby fully, finally, and forever
releases and discharges Home from any and all claims for insurance coverage, known or
unknown, of any nature whatsoever under, through, or by virtue of the Home Policies that arise
out of the Foundry-Related Claims and/or the Underlying Lawsuits, which releases and
discharges shall become effective upon the delivery of the Settlement Amount to the Trust
pursuant to Section 2. Subject to the satisfaction of all of the conditions subsequent set forth
in Section 1(a) and subject to Section 3(d), each of the Swan Parties understands and agrees
that as of the date of the payment by Home of the Settlement Amount:

0] the Home Policies shali be null, void, and without effect with
respect to any and all insurance coverage claims by the Swan
Parties arising out of the Foundry-Related Claims and/or the
Underlying Lawsulits;

(i) all of Home's obligations to indemnify, defend, or pay for the
defense of the Swan Parties in connection with insurance claims
arising out of the Foundry-Related Claims and/or the Underlying
Lawsuits are forever extinguished and terminated; and

(i) none of the Swan Parties can or will make any demands or
claims in the future against Home for indemnity, defense, or
payment of defense costs under the Home Policies in connection
with or arising out of the Foundry-Related Claims andlor the
Underlying Lawsunts

(b) Subject to the sattsfac’aon of all of the conditions subsequent set forth in Sectioh
1(a) and subject to_Section 3(d), each of the Swan Parties hereby fully and completely
releases and discharges Home (andfor-its agents, representatives, attorneys, or employees)
from any and all claims or causes of action existing as of the Signature Date-for bad faith,
breach of confract, breach of duty, unfair claims practice or other acts or omissions (including
delay), or tortious conduct and dealings, malicious prosecution, sanctions, statutory or
regulatory violations, or punitive, exemplary or extra-contractual damages of any type arising
from, connected with, or in any way relating to the investigation, handling, adjustment or
settlement of the Foundry-Related Claims, the Underlying Lawsuits, and/or the Coverage
Litigation, including without limitation those that were or could have been asserted in the
Coverage Litigation, which releases and discharges shall become effective upon the delivery
of the Settlement Amount to the Trust pursuant to Section 2.

(5] Notwithstanding anything to the contrary in this Agreement, each of the Swan
Parties hereby fully and completely releases and discharges Home (and/or its agents,
representatives, attorneys, or employees) from any and all claims or causes of action existing
as of the Signature Date for bad faith or unfair claims practices (including delay), whether by
common law or by statute, arising from the drafting, negotiation, and execution of this
Agreement.

(d) Notwithstanding anything in this Section 3 to the contrary, the releases in
Section 3(a) and 3(b) do not release Home for any claim or action that is not barred by the
Channeling injunction (Swan Parties). Home acknowledges and agrees that the releases in

Section 3(a) and 3(b) shall not release Home from any claims or causes of action that arise out
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of Foundry-Related Claims and/or the Underlying Lawsuits fo the extent that the Channeling
Injunction (Swan Parties) is judicially determined to be inapplicable or ineffective to bar such
claims or causes of action against any of the Swan Parties.

(e) Nothing in this Agreement shall affect any nghts the Swan Pames may have
with respect to insurers other than Home. Additionally, the releases by the Swan Parties shall
- not be deemed to result in a release of any of the Swan Parties’ claims against any other
insurer, including, without limitation, any other insurer that is, at any time after the Slgnature
Date, merged into Home; or in which Home, 'any time after the Signature Date, @cquifes a-
controlling interest.

® The Swan Parties’ releases contamed herein are not intended to and shall not,
extend to or otherwise release or discharge any duties or obligations of Home arising under

this Agreement.

Section4. Releases by Home.

(@)  Subject to the satisfaction of all of the conditions subsequent set forth in Section
A(a) and subject to Section 4(e), Home hereby fully, finally and completely releases and
discharges each of the Swan Parties (and/or their agents, representatives, attorneys, and
employees) from any and all obligations under or relating to the Home Policies, known and
unknown, anticipated and unanticipated, past, present and future arising out of, or related in
any way to, the Foundry-Related Claims and/or the Underlying Lawsuits, including, without
limitation, claims of recoupment or deductibles, self-insured retentions, or retrespective or
reinstatement premiums, which releases and discharges shall become effectwe upon the
delivery of the Settlement Amount to the Trust pursuant to Section 2.

(b) Subject to the satisfaction of all of the conditions subsequent set forth in Section
1{(a) and subject to Section 4(e), Home hereby fully, finally, and completély releases and
discharges each of the Swan Parties (and/or their agents, representatives, attorneys, and
employees) from any and all claims or causes of action existing as of the Signature Date for - -
bad faith, breach of contract, breach of duty; unfair claims practice, or other acts or omissions,
or tortious conduct and dealings, malicious prosecutlon sanctions, statutory or regulatory
violations, or other punitive, exemplary, or extra-contractual damages of any type arising from,
connected with, or in any way related to the Foundry-Related Claims, the Underlying Lawsuits,
and/or the Coverage Litigation, including, without limitation, those that were or could have
been asserted in the Coverage Litigation, which releases and discharges shall become
effective upon the delivery of the Settlement Amount to the Trust pursuant to Section 2.

(c) Notwithstanding anything to the contrary in this Agreement, Home hereby fully
and completely releases and discharges each of the Swan Parties (and/or their agents,
representatives, attorneys, and employees) from any and all claims or causes. of action
existing as of the Signature Date for bad faith, whether by common law or by statute arising

{from the drafting, negotiation, and execution of this Agreement.

(d) Subject to the satisfaction of all of the conditions subsequent set forth in Section
1(a), Home waives and shall not seek, file any actlons, or make any claims for contribution,
indemnity, subrogation, allocation, apportionment, recoupment, or reimbursement, in whole or

. part, of amounts paid under this Agreement or other seftlsment payments or Gosts associated

with the Coverage Litigation, Insurance Litigation, or the Underlying Lawsuits, including, -
without limitation, rights under “other insurance" provisions in the Home Policies, from or
against any Person, :ncludmg, without limitation, the Swan Parties, judgment creditors of the
Swan Parties, or any msurer or broker of the Swan Parties. Home further represents-and-
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warrants that it has not sold, assigned or otherwise transferved any stch rights to seek
contribution, indemnity, subrogation, allocation, apportionment, recoupment, or reimbursement
to any other person or entity, nor shall it hereafter do so.. Nothlng in this Agreement, however,
shall affect any rights Home may have with respect to its reinsurers. :

(e) Notwithstanding anything in‘this Section 4 to the contrary, the releases in
Section 4(a) and (b) do not release the Swan-Parties for any claim or action that is not barred
by the Channeling Injunction (Settling Insurers).

® Home's releases contained herem are not lntended to, and shall not, exiend to
or otherwise release or discharge any dutles or obllgat:ons of the Swan Parties arising under

this Agreement.

Section5.  Scope of Releases.

(a) The releases, dlscharges and indemnities provuded herein by the Swan Parties
and Home shall extend to and bind all of their respective past, present, and future officers,
directors, shareholders, trustees, agents, attorneys, and employees.

(b) The releases, discharges, and indemnities provided to Home in this Agreement -
shall encompass and fully run to each of Home and Risk Enterprise Management, Limited
("REM")(which manages the business of Home) to the same extent as if each was specifically
named throughout, and to every subsidiary, corporate affiliate, or other related entity of each of
Home and REM, and all of their respective past, present, and future officers, dlrectors
shareholders, trustees, agents, attorneys, and employees. -

Section 6. Dismissal of the Coverage Litig'ation.

Home will provide the Swan Parties with written notice of Home’s payment of the
Settlement Amount within five (5) business days of Home's payment of the Settlement
Amount. Unless previously dismissed pursuant to Section 7(e), within ten (10) business days
of receipt of such notice, (a) the Swan Parties will dismiss with prejudice any tlaims against
Home in thé Coverage Litigation, and (b) Home will dismiss with prejudice all pending
counterclaims and cross-claims asserted by Home in the Coverage Litigation'and withdraw ail
pending motions, discovery requests, and other pleadings, except to the extent that any
pending motion, discovery request, or other pleading is for the defense of cross-claims brought
against Home by other non-setiling insurers of the Swan Parties.

Section 7. Inferim Period Provisions.

a. No Obligations or Liability for Certain Claims During Interim Period. During
the Interim Period, Home shall have no obligation to or liability for responding to, handling,
defending, settling, or paying defense costs, seéttlements, or judgments in any Foundry-Related
Claims or the Underlying Lawsuits; provided however, that if this Agreement terminates
pursuant to Section 1(c) or Section 1(d), then as of the Termination Date Home shall retain the
same rights, obligations, and defenses unider the Home Policies as existed pfior to the .
Signature Date, including, but not limited to, any right to contest coverage for:or any obligation
to pay for any covered defense costs, reasonable settlements, or judgments for Foundry-

Related Claims or Underlying Lawsuits that were incurred during the Interim Penod under the

terms of the Home Pohcres
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" b. No Duties Under Policies _fof Certain Claims During Interim Period. During

the Interim Period, the Swan Parties shall have no duties or obligations under the Home
Policies, including, but not fimited to, any obligation to obtain Home's consent to any
settlement, any notice obligations, or any other obligation imposed by the conditions of the
Home Policies, with respect to any Foundry-Related Claims or the Underlying Lawsuits.
Notwithstanding the foregoing, during the Interim Period each of the Swan Parties will act as a
reasonably prudent uninsured with respect to-the defense of any Foundry-Related Claim or
Underlying Lawsuit brought against it. Also, notwithstanding the foregoing, and to the extent
reasonably practicable, during the Interim Period the Swan Parties will timely provide Home fhe”™ "~~~
date of any trial settings for the Underlying Lawsuits, the date of mediation for any Underlying
Lawsuit, and/or written or oral settlement dermands received from any plaintiff in the Underlying
Lawsuits. During the Interim Period, Home may, but is not obligated to, constlt with any of the
Swan Parties with respect to the informafion provided to it by the Swan Parties. Home shall
not be precluded from contesting the reasonableness of any settlement of Foundry-Related
Claims or Underlying Lawsuits entered into during the Interim Period. If this Agreement
terminates pursuant to Section 1(c) or Section 1(d), then as of the Termination Date the Swan
Parties shall retain the same rights, obligations, and defenses under the Home Policies as
existed prior to the Signature Date, including, but not limited to, the Swan Parties’ right to seek
reimbursement from Home for any covered defense costs, reasonable settlements, or
judgments for Foundry-Related Claims or Underlying Lawsuits that were incurred during the
Interim Period under the terms of the Home Policies.

PR

c. Statute of Limitations Tolled. Ail applicable statutes of limitations with respect
to any present or future insurance related claims that could otherwise be asserted by the
Parties against each other but for Section 7(d), including, contractual, extra-contractual,
common-law and statutory claims, related fo or connected in any way with Foundry-Related
Claims and/or the Underlying Lawsuits shall be folled from the Slgnature Date until the thirtieth
(30"') day following the date the Interim Period ends.

d. Standstill. During the Interim Period:

(1)  the Swan Parties shall not file or pursue claims or defehses against
Home in the Coverage Litigation or Insurance Litigation by summary
judgment or otherwise or serve discovery on Home in the Coverage

" Litigation or Insurance Litigation; provided however, that this will not
prevent any of the Swan Parties from pursuing claims or asserting
defenses against any non-settling insurer-even if the Home Policies
contains the same or simifar language as any policy issued by a non-
settling insurer or even if Home asserts that it is-indirectly affected by the
Swan Parties’ claims’or defenses against a non-settling insurer;

(2) Home shall not file any actions, or make any claims or motions for a
judicial determination of coverage relating to the Foundry-Related
Claims, the Coverage Litigation, the Insurance Litigation, or the
Underlying Lawstits or for contribution, indemnity, subrogation,
allocation, apportionment, recoupment, or reimbursement, in whole or
part, of amounts to be paid under this Agreement or other settlement

- payments or costs associated with the Coverage Litigation, Insurance
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Litigation, Foundry-Related Claims, or the Underlying Lawsuits from or
against any Person, including, without limitation, the Swan Parties,
judgment creditors, or any-insurer or broker of the Swan Parties.
Notwithstanding the foregoing, nothing in this Section 7(d)(2) shall
prevent Home from asserting any defense to a claim against it by a non-
settling insurer nor shall the foregoing prevent Home from seeking
recovery of its atiorneys’ fees and expenses in defendmg against any
claim by non-settling insurers; and

Home shall not serve discovery on any of the Swan Parties, judgment
creditor, or any settling insurer in the Coverage Litigation or Insurance
Litigation and shall not file any motions, documents, briefs or other
papers of any kind in opposition to any motions for summary judgment
filed by any of the Swan Parties or any judgment creditor against any
non-settling insurer in the Coverage Litigation or Insurance Litigation or
file any motions, documents, briefs or other papers of any kind in support
of any motions for summary judgment filed against-any of the Swan
Parties or any judgment creditor by any non-settling insurer in the
Coverage Litigation or Insurance Litigation. In the event that during the
Interim Period the court in the Coverage Lifigation or the Insurance
Litigation in which Home is a-party enters an order on a motion for -
summary judgment to which Home is not a respondent,-the Swan Parties
will not assert and hereby waive collateral estoppel, res judicata, or law
of the case against Home based on that order. In the event a non-
settling insurer or judgment creditor files a motion for summary judgment

during the Interim Period in the Coverage Litigation or the Insurance
- Litigation and Home is a party to that action, then the Parties shall

request the Court to postpone ruling on the motion for summary
judgment pending the outcome of the Bankruptcy Case. ' Further, if and
when review of any such order is sought in a higher court during the
Interim Period, Home is not prohibited from taking any steps it deems
necessary to be able to join in the appeals process. Notwithstanding
anything to the contrary. herein, in the event Home participates as a party
in the appeals process; the Swan Parties may assert and do not waive
collateral estoppel, res judicata, or law of the case against Home based
on the judgment of the appellate court. .

‘ e. Swan Parties’ Option to Dismiss Coverage Litigation Without Prejudice.
During the Interim Period, some or all of the Swan Parties, at their sole discretion, may dismiss
) ~ their claims against Home in the Coverage Litigation without prejudice to the right to refile
same. In the event any or all of the Swan Parties exercise the option to dismiss without
prejudice, then within ten (10) business days of the service of the Notice of Non-Suit Without
Prejudice or other appropriate motion for dismissal, Home shall dismiss its claims in the
Coverage Lifigation without prejudice against-the Swan Parties that filed the Noﬁce of Non-Suit

(. Without Prejudice or other appropriate motion for dismissal.

f. JunsdlctnonNenuelRemoval ln the event any of the Swan Partles exercise
the option to dismiss without prejudice their claims against Home in the Coverage Litigation
pursuant to Section 7(e) above and subsequently refiles suit against Home in' Harris County
state court or re-adds Home to the Coverage Litigation then Home shall not in any way: claim

ow.Dow

o A0-

Appendix 10




that the Harris County state court does not have personal jurisdiction over Home; claim that
venue in Harris County is improper; file or join in any way a motfion to transfer venue; or
remove the lawsuit to Federal Court. Home agrees that it will not initiate a lawsuit or other
proceeding against the Swan Parties conceming or related to the Foundry-Related Claims
and/or the Underlying Lawsuits for thirty (30) days following the end of the Interim Period.

g. Costs. The Parties shall use commercially reasonable efforts to avoid causing
the other fo incur costs in the Coverage Litigation or Insurance Litigation during the Interim
Period; provided however, that this. Section 7(g) shall not require any of the Swan Parties to
exercise the dismissal option referred to in Section 7(e). Additionally, this Section 7(g) does
not apply to any costs incurred by either Party, directly or indirectly, as-a result of any-motions, - .
depositions, discovery, or other requests filed or served in the Coverage Litigation or Insurance
Litigation by any judgment creditor or non-seftling insurer, and the Parties expressly recoghize
and agree that they have no control over the actions of any judgment creditor or non-settling

insurer.

Section 8. Non-Admission of Liability.

The Agreement is entered into solely to avoid the costs, efforts, and delays of litigation,
and is intended as a good faith compromise of disputed claims. Execution of, and
performance of obligations under, this Agreement shall not be construed as an admission by
Home or the Swan Parties that any coverage exists or does not exist under the Home Policies
for defense or indemnity with respect to Foundry-Related Claims or the claims at issue in the
Underlying Lawsuits, nor does this Agreement or the fact, amount, or payment of the
Settlement Amount evidence that any Party embraces or rejects any theory of liability or
coverage under the Home Policies. This Agréement is entered into without prejudice to the
Parties’ positions and interpretations of the terms and conditions of the Home Policies, all of

which shall be and remain fully preserved.

Section 9.  Agreement Not Admissible. ' :

(a) Any evidence of theexistence, terms, or negotiation of this Agreement will be” - -
inadmissible in any litigation other than (i) an action seeking to enforce the terms of the
Agreement, (ji) litigation involving a reinsurer of Home, (jii) litigation in which contribution or
indemnity claims are asserted against Home, or (iv) the Bankruptcy Case.

(b)  This Agreement has been entered into, in part, in reliance upoﬁ the provisiops
of Rule 408 of the Federal Rules of Evidence and Texas Rule of Evidence 408, each of which
preclude the introduction of evidence regarding settlement negotiations or agreements.

Section 10. Confidentiality.

Notwithstanding anything in Section 9 to the contrary, neither this Agreement, nor any
of its terms, shall be disclosed to any Person, except this Agreement and its terms may be
disclosed: (a) to the Bankruptcy Court, with a request that it be placed under seal, and to the
Trustee and representatives of the Tort Claimants; (b) as is required to be disclosed under the
Bankruptcy Code or other applicable law as part of the Plan of Reorganization or as ordered
by the Bankruptcy Court; (c) as is required by law or court order outside of the Bankruptcy
Case, including, without limitation, in-the Coverage Litigation; (d) to any reinsurer of Home in
connection with reinsurance obligations; (e) to counsel, accountants, auditors, and bankruptcy

: ;1 1- ow.Dow
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consultants of any of the Parties; (f) to mediators in the Underlying Lawsuits, the Coverage . .
ngatlon or otherwise related to the Foundry-Related Claims and/or the Bankruptcy Case; (@)
in any action or proceeding between the Parties to enforce the terms of this Agreement; (h) to
any governmental authority, such as tax and regulatory authorities; or (i) by written agreement
of the Parties. Notwithstanding anything to the contrary in this Section 10, the Parties may
disclose the existence of this Agreement and the Settlement Amount to the other insurers of

the Swan Parties.

Section 11. Miscellaneous. )

(a) This Agreement was reviewed by independent legal counsel for the Swan
Parties and Home prior o its being signed. The Swan Parties and Home each (i) entered into
this Agreement on the advice of their counsel, and (i} have a full understanding of the
contents and consequences of this Agreement.

(b)  The Swan Parties and Home each acknowledge thatno Party nor any
corporate affiliate of any of them, has been unduly pressured to accept this settlement. No
promise or inducement which is not herein expressed has been made to any Party or any
corporate affiliate of any of them. ‘

(c) In executing this Agreement, each of the Swan Parties and Home acknowledge
that they are not relying, nor have they relied upon, any statement or representation made by
or on behalf of the other party, or by any agent, attorney, or employee of the other party,
concerning the Home Policies, the disputes surrounding the coverage (if any) provided by the -
Home Policies, the Coverage Litigation, the Insurance Litigation, the Bankruptcy Case, the
Underlying L.awsuits, the Foundry-Related Clalms or this Agreemenit.

(d) This Agreement constitutes the entire agreement between the Swan Parties and
Home concerning the Underlying Lawstuits, the Foundry-Related Claims, the Coverage
Litigation and the Insurance Litigation. Except as specifically set forth in this Agreement, there
are no representations, warranties or inducements, whether oral, written, expressed or implied,
that in any way affect or condition the validity of this Agreement or alter its terms. This
Agreement may be amended, and provisions herein may be waived, only by a written
instrument executed by Home and each of the Swan Parties. Any attempted _amendment or
waiver not duly executed by the Home and Tyler Technologles Inc.isvoid. -

(e) This Agreement is the product of arms-length negotlatlon the Partles agree that
this Agreement shall be construed according fo the rules of construction generally applicable to
negotiated contracts and not according to any special rules of construction applicable to

- contracts of adhesion and/for insurance contracts. The language in all parts of this Agreement
shall be construed as a whole according fo its meaning, and not strictly for or agamst any

Party.

)] Section headings and captions used in this Agreement are for convenience of
reference only, and shall have no legal effect or meaning in the construction or enforcement of
this Agreement. . . e e

()  Theinvalidity or unenforceabllxty of any particular provnslon in this Agreement
shall not affect the validity or enforceability of any other provision in this Agreement.
Notwithstanding anything.fo the contrary herein, it is expressly agreed that should any of the

- conditions subsequent set forth in Section 1(a) not occur because it is judicially determined to
" be invalid or unenforceable prior to the date of the Confirmation Order and stich condition is

not waived or amended pursuant to Section 11(d) within fifteen (15) days after such finding of -
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invalidity or unenforceability, then this Agreement shall be null and void i in its entirety, except
as otherwise contemplated in Section 1(c)

Sectlon 12. Costs and Attorneys' Fees.

Each Party expressly agrees that it shall bear lts own cosfs and attomeys fees, if any,
with respect fo the drafting and negotiation of this Agreement. In the event of suit between the
Parties to enforce the terms of this Agreement, then each Pary shall be ent:tled to recover its
attorneys’ fees to the extent provnded under Texas law.

Section 13. No Assignment of Claims.

. By executing this Agreement, the Swan Parties expreésly represent, warrant, and affirm.. ..

that they have not made, and will not in the future make, any assignment or transfer of any
claim against Home released hereby to any individual, firm, corporation, or other entity and the
Swan Parties agree to indemnify and hold harmless Home from any and all claims, suits,
proceedings (whether at law or in equity), or arbitrations based on any such assignment or
transfer, subject to the exception noted herein. Notwithstanding anything in this Agreement to
the contrary, the Parties acknowledge and agree that all rights and obligations: of Swan
Transportation under this Agreement, including the rights to enforce the provisions of this
Agreement, will be assigned to the Trust pursuant to the Plan of Reorganization.

Section 14. Notice Provisions.

All notices that are required or-may be given pursuant to this Agreement must be in writing
and delivered personally, by a recognized courier service, by a recognized overnight delivery
service, by telecopy or by registered or certified mail, postage prepaid, to the parties at the
following addresses (or to the attention of such other person or such other address as any party
may provide to the other parties by no’uce in accordanoe with this Section 14):

If to the Swan Parﬁ'es:

Tyler Technologies, Inc. :
5949 Sherry Lane, Suite 1400
Dallas, Texas 75225
Attention: General Counsel
Telecopy: (214) 547-4041 .

If to the Home:

Risk Enterprise Management Lid.
59 Maiden Lane

New York, New York 10038
Attention: Hannah O'Driscoll
Claim Number: 087-519475
Telecopy: (212)5304143

Notlces shall be deemed received by the recemng party upon actual dehvery at the address
listed above by such facsimile, ovemlght servxoe or courier, and if malled three days after the
date of mailing. . 5
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Section 15. Authority; Countérparts.

(@  Each person executing this Agreemenit represents and warrants thathe orshe .

has the authority and power to execute thls Agreement from the Party on whose behalf he or
she is executing it.

(b) This Agreement may be.executed in multiple counterparts and each counterpart
shall be deemed to be an original, alf of which together constitute the same Agreement. All
counterpart signature pages shall be read as though one, and they shall have the same force
and effect as though all SIgners had smultaneously signed a single signature page.

Section 16. GovernmgA Law/Venue.

This Agreement will be governed by, and construed in accordance with, the substantive
laws of the State of Texas, without giving effect to any conflicts-of-law, rule, or principle that
might require the application of the laws of another jurisdiction. Any action brought to enforce
the provisions of this Agreement shall be commenced, prosecuted, and defended exclusively
in the state or federal courts of the State of Texas, unless otherwnse ordered by the
Bankruptcy Court in the Bankruptcy Case. .

[remainder of page intentionally blank]

E -14- . ) . ow.Dow

Appendix 14




THE PARTIES DECLARE THAT THE TERMS OF THIS SETTLEMENT AGREEMENT AND
RELEASE HAVE BEEN FULLY UNDERSTOOD, AND ARE VOLUNTARILY ACCEPTED FOR
THE PURPOSE OF MAKING A FULL AND FINAL COMPROMISE AND SETTLEMENTOF -
ALL CLAIMS RELEASED HEREBY.
IN WITNESS WHEREOF, the Parties have executed this Settlement Agreement and Re!ease
as of the dates shown on their respective signature blocks.

ON BEHALF OF THE SWAN PARTIES as
defined herein);’

By: M%q
Name: ﬁ. {%( ) 1%5» 302 )\;,

Title: fz.'t‘g: &@&Z ¥4 / Kgﬂ ng
Date: i) Z7jgi

'/%f- Mefn&xw ‘ ; .
?éré %M}x/.sz /f/dm’;&mgﬂé Lt
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"UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: ) Chapter 11
) :
SWAN TRANSPORTATION COMPANY, ) Case No. 01-11690 (JKF)
. ) ' ‘
)

Debtor.

. DISCLOSURE STATEMENT WITH RESPECT TO
PLAN OF REORGANIZATION UNDER CHAPTER 11 OF THE
UNITED STATES BANKRUPTCY CODE FOR
SWAN TRANSPORTATION COMPANY

REED SMITHLLP BRACEWELL & PATTERSON, LLP.

Tobey M. Daluz © Samuel M. Stricklin -
1201 Market Street 500 North Akard Street, Suite 4000
Suite 1600 - Dallas, TX 75201

Wilmington, DE 19801

) Counsel for the Debtor
Counsel for the Debtor ‘

DATED: September 17, 2002
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@ The 1995 Sale of Swan and the Tyler Pipe Foundry

. On December 1, 1995, the stock of Swan and the assefs of Tyler Pipe,-
including the Tyler Pipe Foundry, were sold. The stock was subsequently repurchased by

~ TC; therefore, Swan continues to exist as a wholly owned subsidiary of TC, However,

since December 1995, Swan has not conducted any ongoing operations or owned any
tangible- or intangible assets, other than various insurance policies issued to Swan and
other related entities. :

G Tyler Sand
Tyler Sand was formed ‘as a Texas corporation in May 1981 as a wholly
owned subsidiary of Tyler Pipe. Tyler Sand sold sand to Tyler Pipe for use by the Tyler

Pipe Foundry in the maki g of molds for pipe fittings and cores for the molds, among
other things. Tyler Sand dissolved in July 1995.

1.2 Factors Leading to the Need for Bankruptcy Relief
(a) Tort Claims

Beginning in 1997, various present and former employses of the Tyler
Pipe Foundry (and, in some cases, their spouses and other family members) filed a

- -number of lawsuits against Swan and others, alleging injuries and occupational illnesses
. arising from exposure during the Exposure Period to asbestos, silica, and other mixed

dusts contained in products used at the Tyler Pipe Foundry in the creation of cast iron
pipe and fittings and in other related activities (the “Tort Litigation™). In addition to
Swan, the Tort Claimants have filed claims against many other co-defendants, including
manufacturers and suppliers of asbestos and silica containing products and manufacturers
and suppliers of employee protective and safety devices (e.g., protective masks). All of
the lawsuits. have been filed in fhe state courts of Texas, principally in Smith County
(Tyler), Dallas County (Dallas), and Harris County (Houston). Swan’s sole business

activity since 1997 has been its defense against such claims.

Typically, the Tort Claimants have filed claims against Swan (rather than
their employer, Tyler Pipe) for their alleged injuries under the “Good Samaritan” theory
of liability. The Good Samaritan theory of liability is a theory of negligence based on
Sections 323 and 324A of the Restatement (Second) of Torts. Under this theory of
Liability, if one undertakes the performance of a duty owed by another to provide services
to a third person, and the third person is injured after relying on that undertaking or if the
performance of such undertaking increased the risk of harm to the third person, then the
person undertaking the performance of such services (i.e., the “Good Samaritan”) may be
beld lable for the resulting injury. With respect to'Swan, the Tort Claimants essentially
allege that Swan, acting as a “Good Samaritan,” ugdertook the responsibility of providing

-a safe workplace for the employees of the Tyler Pipe Foundry — a duty generally owed by

Tyler Pipe — and that Swan failed g provide, or negligently provided, such a safe
workplace, which resulted in the alleged injuries or illnesses to some of the employees of
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the Tyler Pipe Foundry. Swan has vigorously disputed this allegaﬁon in the Tort
Litigation. . C

The illnesses alleged by the Tort Claimants geperally involve various
respiratory ailments resulting from prolonged exposure to asbestos and silica containing
products, including pneumoconiosis, asbestosis, silicosis, and “mixed dust disease.”
Pneumoconiosis is a disease of the lungs caused by thé inhalation of mineral or metallic
particles. Asbestosis and silicosis are forms of pneumoconiosis, each of which causes
interstitial fibrosis, or scarring of the lungs. “Mixed dust disease” is an allegation by
some of the Tort Claimants of both asbestosis and silicosis. To date, the Tort Claimants
have alleged a wide range of these respiratory diseases, from very mild forms to more
severe. Each of these lung ailments has the potential to progress into other diseases,
including lung cancer. A small number of known Tort Claimants have alleged lung
cancer and other cancers, including: colon.cancer and esophageal cancer, allegedly as a
result of prolonged exposure to asbestos containing products. A small namber of known
Tort Claimants have alleged other immune disorders, including scleroderma, theumatoid.
arthritis, and kidney disease, allegedly as a result of prolonged exposure to silica
containing products.’ In addition, one Tort Claimant has alleged injuries resulting from
alleged exposure to benzene while employed at the Tyler Pipe Foundry.

Beginning in February 2000, trials began. to be set against Swan in the

various Texas counties on a monthly basis, with some set as often as weekly and many -

overlapping. As of April 2001, fifteen Tort Claimants had litigated their claims, resulting
in verdicts against Swan in the aggregate amount of approximately $29.3 million plus
post-judgment interest, and Mrs. Regina Beard received a default judgment agaihst Swan
in the aggregate amount of approximately $17.3 million plus post-judgment interest. In
addition, 278 plaintiffs had setiled their respective claims against Swan for combined

~ total payments of approximately $51.7 million by Swan and/or its insurers. See Article

L3(e), Factors Leading to the Need for Bankruptey Relief, Verdicts and Setflements infra.

In addition to Swan, the Tort Claimants have filed claims against many
other co-defendants, including manufacturers and suppliers ‘of asbestos and silica
containing products and manufacturers and suppliers of employee protective and safety
devices (e.g., protective masks) (collectively, the "Co-defendants™). A1l of the lawsnits

have been filed in the state courts of Texas, principally in Smith County (Tyler), Dallas -

. County (Dallas), and Harris County (Houston) (collectively, the "Tort Litigation™).

As of April 2001, Swan had received notice from the various law firms
representing the then known Tort Claimants that approximately 900 Tort Claimants had
received medical diagnoses allegedly supporting a claim against Swan. In addition, Swan
was advised by the same law firms that an additional 500 or more potential Tort

Claimants had been retained by such law firms 16 investigate allegations of potential

claims against Swan for similar respiratory ailments and diseases.

As a result of the Letter of Intent, the Ad Hoc Committee and its members -

agreed to exercise its reasonable best efforts as may be necessary to abate all legal
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proceedings against the Swan Parties until the earlier of October 1, 2001 or the Petition
vate. The Ad Hoc Committee subsequently extended the deadline as a result of the
substantia] progress made by the Swan Parties with its insurers in formalizing setflement
agreements and the related progress in the development of the Plan Documents, as more
particularly described herein. - ' :

(®)  Insurance Coverage

Swan has procured and maintained various primary and excess Hability

- insurance policies since its inception. Under each of these policies, Swan was typically a

named insured with other related enfities, including Tyler Pipe, Tyler Sand, and, at times,
TC. Swan’s general liability insurance coverage can be divided into five different types —
primary coverage with currently solvent insurers, primary coverage with insolvent
insurers (in receivership), excess coverage with currently solvent insurers, excess
coverage with insolvent insurers (in receivership), and primary / excess coverage with
insurers in rehabilitation or under some other form of state supervision short of
receivership — in three distinct time periods: the Pre-June 1981 Coverage Period; the Fune
1981 to June.1986 Coverage Period; and the Post-Tune 1986 Coverage Period.

Primary insurers are required to pay for Swan’s defense costs over and
above the policy limits described herein, until those limits are exhausted. Excess insurers
are generally not required to pay defense costs, except within the dollar limits of thejr

. policies, ie., to the extent an excess insurer pays defense costs, such payments may serve. .

to reduce the amount of available coverage to pay for claims.

, The following summary of Swan’s insurance coverage is qualified by the
fact that each of the insurers has asserted various coverage defenses based on certain
contractual provisions in their respective policies. For example, the application of certain

. “non-cumulation” or “anti-stacking” clauses, the determination of the number. of

“occurrences” at issue in the Tort Litigation, and the interpretation of certain exclusions
to coverage could each serve to significantly affect, reduce, or eliminate the amount of
potentially available coverage described below (see Article 1.3(c), Factors Leading to the
Need for Bankruptcy Relief, The Coverage Litigation, infra), :

Insurance coverage for the Pre-June 1981 Coverage Period consists of
approximately: (i) $4.5 million of solvent primary coverage; (i) $65.0 million of solvent
€xcess coverage; and (iii) $40.0 million of insolvent excess coverage. The insured
entities under the solvent primary and excess coverage during the Pre-June 1981
Coverage Period include Swan and Tyler Pipe, but not TC. Collectively, the solvent
primary and excess insurers during this period have contributed approximately $47.0
million to the settlements described herein (including the First State Excess Policy

- Settlement, see Articte 13(g), Factors Leading to the Need for Bankruptcy Relief,

Financial Condition of Swan, infra) plus additional monies for defense costs paid outside
primary limits, and each of those insurers has .asserted that their policy limits are
exhausted (or, with Tespect to the policies subject to the First State Excess Policy
Settlement, extinguished) based on such payments.
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Insurance coverage for the June 1981 to June 1986 Coverage Period
consists of approximately: (i) $1.0 million of solvent primary coverage; (ii) $6.5 million
of insolvent pri coverage; (iii) $156.25 million of solvent excess coverage; (iv) §2.0
million of insolvent excess coverage, and (v) $28.75 million of excess coverage with
insurers in rehabilitation or some other form of supervision. The insured entities under
the primary coverage during these policies years include Swan, Tyler Pipe, and Tyler
Sand, but not TC, - The insured entities under the excess coverage during these policies
years include these same entities and TC. The solvent primary insurer during this period
has contributed to the defense of Swan and the settlements described herein and hag
asserted that its policy limits are exhausted based on such payments. Two of the excess
insurers have contributed approximately $10.4 million to the settlements described
herein, and each of those insurers has asserted that its policy limits have been Impaired to
the extent of such payments. Other than the two contributing excess insurers, the other
excess insurers for. this period have failed or refused fo contribute to Swan’s defense costs
or the settlements described. In addition, the insurers for this period contend that the
insurance available to potential Tort Claimants is significantly less than that stated above

due to certain coverage defenses in the relevant policies. Despite the prior payments -

made by the two excess insurers, those insurers notified Swan that they would no longer
participate in the defense or settlement of claims against the Swan Parties in the Tort
Litigation; instead, they intended to pursue their respective coverage defenses in. the
Coverage Litigation. : ' .

) Insurance coverage for the Post-June 1986 Coverage Period -consists of
approximately: (i) $3.0 million of solvent primary coverage; (i) $6.0 million of insolvent
primary coverage; (iii) $153.0 million of solvent excess coverage; and (iv) $1.0 million
of insolvent excess coverage. The insured entities nnder the primary coverage during this,
period generally include Swan, Tyler Pipe, and Tyler Sand, but (with a few exceptions)
do not include TC. However, the insured entities under the excess coverage during this

- period include these same entities and TC. The policies of the solvent insurers during

this period contain some form of asbestos exclusion and pollution exclusion, among other
defenses to coverage. In addition, certain of the solvent insurers for this period contend
that the amount of insurance available to potential Tort Claimants is significantly less
than that stated above due to certa “non-cumulation” or “anti-stacking” provisions in
the relevant policies. To date, each of the solvent insurers has either denied coverage for
all claims asserted against the Swan Parties in the Tort Litigation, -or has otherwise failed
or.refused to contribute to the defense of such claims or to any of the prior settlements
described herein. . ’

The Post-June 1986 Coverage Period also consists of various “claims
made” excess policies purchased from X.I.. Insurance Company, Ltd. from June 1987

through January 1991. Because these excess policies were “claims made” policies and -

because the Tort Litigation did not commence fintil 1997, none of these policies are

B

triggered by any of the claims raised by the Tort Claimants,
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(¢)  The Coverage Litigation

. When lawsuits were initially filed against Swan in 1997, Swan tendered
the lawsuits to its primary and excess general liability insurers and demanded a defense
and/or indemnity, Initially, none of Swan’s insurers accepted the tender for defense and
indemnity under available coverage. Some of the insurers reserved their rights to deny
coverage, while others declined coverage altogether based on various coverage defenses

-in their respective policies. Consequently, Swan initially undertook the defense of the
Tort Litigation with the financial assistance of T'C, but without the financial assistance of
any of its insurers.

By the summer of 1999, the first lawsuits began to be set for thal. In
August 1999, Swan’s representatives again solicited the assistance of its insurers in the
defense and indemnity of the claims. Swan scheduled a conference call with the insurers’

Tepresentatives during which' Swan provided more information about the claims and
related trial schedules and made additional defense and indemnity demands. Swan’s
efforts with its. insurers remained unsuccessful, and Swan continved to defend the
awsuits. By the fall of 1999, Swan (with the financial assistance of TC) had spent more
than $2.6 million in defense costs and had entered into settlement agreements with the
first six plaintiffs set for trial paying a total amount $1.266 million. Moreover, in the fall
of 1999, there were in excess of an additional 325 plaintiffs who had lawsuits pending
against Swan. .

In September 1999, Swan engaged Cook, Roach & Lawless, L.L.P. as
coverage counsel to assist Swan in evaluating the amount of insurance coverage
potentially available to Swan for the pending Tort Litigation and to take necessary steps
to persuade its insurers tfo accept their respective defense and indemmnity obligations under
the applicable policies. In December 1999, Swan and TC were forced to initiate the
Coverage Litigation against the Swan Parties’ known solvent primary Hability insurers
and selected excess liability insurers, seeking a declaratory Jjudgment that the insurers had
a duty to defend and/or indemnify the Swan Parties in the Tort Litigation and seeking

- damages against such insurers for their breach of contract. The Coverage Litigation has

been abated pursuant to an order of the court relating to the recent insolvency of Reliance
and has been stayed due to Swan’s bankruptcy filing.

The Hartford, Swan’s primary insurer from September 1973 through Jane

1982, now claims that settlement payments it has made have exhausted the limits of all of

the primary policies it issued during this time period. Swan’s excess insurers from

- September 1973 through June 1981 also assert that they have exhausted their respective

limits through the settlement payments to Tort Claimants described herein, the payment
of defense costs, and the First State Excess Policy/Settlemient. Although some of the

remaining insurers have made limited settlemert payments, all have asserted and-

continue to assert numerous defenses to their obligation to provide defense and indemnity
bayments for the claims raised by the Tort Claimants, including: (i) the solvent primary
and excess insurers in the Post-June 1986 Coverage Period assert that certain asbestos
¢xclusion clauses in their policies bar all coverage for the Asbestos Claims and Mixed
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Dust Claims; (i) some primary and excess insurers contend.that certain policy
exclusions, including pollution exclusions, preclude coverage for Asbestos Claims, Silica
Claims, and Mixed Dust Claims; (iii) the excess insurers generally assert that Swan’s
coverage must be exhausted horizontally by layers of primary insurance; (iv) the excess
insurers generally contend that Swan is responsible for liabilities falling within periods
during which there are “gaps” in coverage created by insolvent insurers, Swan’s failure to

purchase sufficient coverage, or policies that exclude coverage for Asbestos Claims, -

Silica Claims; or Mixed Dust Claims, and that until such “gaps” are paid by Swan, the
excess insurers have no duty to “drop down” and fulfill any payment obligation; (v) some
primary insurers assert that they owe no duty to provide Payment until Swan fully
satisfies its contractual selfinsured retention and/or’ indemnity obligations to such
insurers; (vi) some primary and excess insurers contend that the limits potentially
available for the claims are eliminated or substantially reduced by the application of
certain “non-cumulation” or “anti-stacking” clauses alleged to exist in certain policies;

(vi) some primary and .excess insurers contend that they have no payment obligation -

unless Swan can document the precise dates of actual exposure to asbestos and/or silica
containing products, even though the Tort Claimants may not have that knowledge or
information themselves; and (viii) some excess insurers dispute exhaustion by the
primary insurers. The Swan Parties have vigorously disputed each of these coverage
positions the insurers have asserted in the Coverage Litigation.

The Howland Plaintiffs, the Blackburn Plaintiffs, and Mrs. Beard each
intervened in the Coverage Litigation as judgment creditors of Swan to pursue the
unsatisfied amounts of their judgments (see Article 1.3(e), Factors Leading to the Need
for Baokruptcy Relief, Verdicts and Settlements, infra). The Howland Plaintiffs and
Blackburn Plaintiffs have subsequently withdrawn their respective intervention and have
re-filed their claims in Smith County (Tyler), Texas.

@ The Standstill Agreement

After filing the Coverage Litigation, Swan continued to try to negotiate
with its insurers for assistance in the defense and indemnity of the pending Tort
Litigation. In December 1999, Swan hosted two separate meetings in Dallas, Texas for
all of its insurers during which it provided then current information about the pending

~claims, delivered information regarding upcoming trial -schedules, conducted

presentations with the assistance of defense counsél regarding the pending claims and
potential defenses thereto, and hosted presentations by selected law firms representing the
then known Tort Claimants regarding the nature of the claims. Despite these
presentations, no insurer agreed to assume the deferise of the pending lawsuits.

Beginning in February 2000, trials against the Swan Parties had been set

+ in various Texas counties on a monthly basis, with,dome set as often as weekly and many

overlapping. Without the financial assistance of its insurers, Swan did not have the
Tesources to settle the upcoming cases prior to trial, defend the upcoming trials, or satisfy
any adverse judgments that may arise from such trials. Faced with these exigent
circumstances, Swan scheduled a mediation process in Dallas, Texas between the Swan

. -
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Parties, their insurers, and the various law firms represeriting the then known Tort
Claimants with the goal of settling all known claims prior fo the upcoming frials. n
consideration for the prospect of settling all claims, the Tort Claimants who had trial
settings set in February 2000 agreed to postpone such trial settings for a short period of
time. Afier two days of mediation with the Swan Parties’ insurers, no insurer agreed to
participate in the settlement of any of the existing claims, and no insurer agreed .to
undertake the defense of the claims in the upcoming trials or otherwise.

. As a result of the insurers’ continued refsal to patticipate in the defense
and/or indemnity of the Swan Parties, the Swan Parties negotiated and executed the
Standstill Agreement with the eleven law firms that represented all of the then known
Tort Claimants and with the existing known Tort Claimants themselves. As of the date of
the Standstill Agreement, there were approximately 680 existing and prospective Tort
Claimants represented by the eleven law firms, approximately one-half of which had
lawsuits pending. Under the terms of the Standstill Agreement, each of the known Tort
Claimants agreed to the following terms:

6] to dismiss all pending claims against TC;

(i) to not sue TC until the earlier of (A) two years from the entry of a
final judgment by a trial court against Swan and in favor of any Tort
Claimant after the execution of the Standstill Agreement, (B) the date on
which Swan files a voluntary petition in bankruptcy, (C) the expiration of
120 days after a creditor not a party to, or not represented by a party to, the
Standstill Agreement files an involuntary petition against Swan that Swan
is unable to get dismissed, or () the date on which a court finds that

insufficient insurance coverage exists to safisfy an adjudicated claim due

to an act or omission of Swan after January 1997; and

()  to release each of Swan, 'T'C, Tyler Pipe, Tyler Sand, or any one or

more of their respective subsidiaries, predecessors, successors, and assigns

in the. event that such claimant settles or receives a judgment, and such
judgment is fully paid or compromised, or otherwise voluntarily accepts
consideration for settlement of claims with or against any such entity.

Moreover, each of the law firms representing the then known 'Tort
Claimants agreed to fecommend the terms of the Standstill Agreement to all future clients
with similar type claims. :

In wmideﬁﬁon for the covenants made by the Tort Claimants and their
respective legal counsel, Swan and TC agreed to the following terms:

® subject to the appropriate cquxt approval, each of Swan, TC, Tyler

Pipe, and Tyler Sand would instfict its defense counsel to withdraw as

counsel of record in all pending lawsuits; .
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()  Swan agreed to notify its insurers of the terms of the Standstill
Agreement and to renew its demand for each of the insurers to assume the
defense of Swan in light of such withdrawals;

(i)  Swan agreed to use its best reasonable efforts to obtain coverage
from its insurers with respect to the pending lawsnits;

(iv)  Swan agreed to use its best reasonable efforts to prosecute the
Coverage Litigation, providing, among other things, a forum for any Tort"
Claimant who received a judgment against Swan to intervene and pursue
such judgment directly against its insurers;

(v)  -Swan and TC agreed that Swan would not file a voluntary petition
in bankruptcy for a period of two years from the date of the Standstill
Apgreement; and

(vi)  TC agreed to toll the statute of limitations for one year following
the date the covenant not to sue TC expired.

In March 2000, Swan sent a copy of the Standstill Agreement to each of
its liability insurers and re-tendered: the pending lawsuits demanding a defense and/or
indemnity. Simultaneously, Swan instucted its defense counsel to withdraw as counsel
of record in all pending cases, and as a result, all pending tiials were continned and reset
for trial beginning in July 2000. In March 2000, The Hartford (Swan’s primary insurer
from September 1973 through Fune 1982) notified Swan that it would assime the defense
of certain of the Asbestos, Silica, and Mixed Dust Claims, subject to a reservation of
rights, including the right to deny coverage based on certain policy defenses. _

(e) Verdicts and Settlements

During 1999 and prior to the execution of the Standstill Agreement, Swan
settled cases with six different plaintiffs for a total amount of $1.266 million, which Swan
funded with the assistance of TC.

Following the execution of the Standstill Apgreement, the first trial against
Swan commenced in July 2000 in Smith County (Tyler), Texas, styled Virdell Howland,
Sr., et al. v. Owens Corning, et at,, Cause No. 40,551. The trial consisted of eight
plaintiffs (the “Howland Plaintiffs”) who were long-term employees of the Tyler Pipe -
Foundry and claimed various injuries resulting fiom prolonged exposure to asbestos and
asbestos containing products during their employment in the Exposure Period. Swan was
represented by independent defense counsel, the fees,and expenses of which were paid by
certain of its insurers. The Howland Plaintiffs were represented by the law firms of
Baron & Budd, P.C., Dallas, Texas, and Negem, Bickham & Clark, Tylér, Texas. Prior
to the conclusion of trial, all of the defendants other than Swan had either settled or had
been dismissed. After an approximately two-week trial, a jury rendered a verdict in favor
of the Howland Plaintiffs and against Swan in the aggregate amount of $9,916,689.01,
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plus post-judgment interest and court costs. The verdict is currently under appeal, which

_ will be dismissed if the Plan is approved.

A

While the Howland case was being tried in Smith County, Texas, a second
case was called to tral in August 2000 in Dallas County, Texas, styled James E.
Blackburn, et al. v. Dresser Industries, Inc., et al., Cause No. DV98-03696. The trial

. consisted of seven plaintiffs (the “Blackburn Plaintiffs”) who were long-term employees

of .the Tyler Pipe Foundry and claimed various injuries resulting from prolonged
exposure to asbestos and asbestos containing products during their employment in the
Exposure Period. Swan was represented by independent defense counsel, the fees and
expenses of which were paid by certain of its insurers. The Blackbum Plaintiffs were
represented by the law firms of Baron & Budd, P.C., Dallas, Texas, and Negem, Bickham
& Clark, Tyler, Texas. . Prior to trial, all of the defendants other than Swan had either
settled or had been dismissed. After an approximnately two-week trial, a jury rendered a
verdict in favor of the Blackburn Plaintiffs and against Swan in the aggregate amount of
$19,404,526.51. The verdict is currently under appeal, which will be dismissed if the
Plan is approved. - '

Following the verdicts in Howland and Blackbum, two more cases
involving fourteen Tort Claimants were set for trial in September 2000 in Dallas County,
Texas and Smith County, Texas. The Tort Claimants in these trials were represented by
Baron & Budd, P.C., Dallas, Texas, and Negem, Bickham & Clark, Tyler, Texas. During
the course .of these trials, certain of Swan’s primary and excess isurers entered into a
partial settlement agreement with Baron & Budd, P.C. with regard to all claims against
the Swan Parties asserted by all of the Tort Claimants represented in whole or in part by
Baron & Budd, P.C. as of September 1, 2000, including the Howland Plaintiffs and the
Blackburn Plaintiffs (the “Baron & Budd Settlement”). Pursuant to the terms of the
Baron & Budd Settlement, the insurers participating in the settlement agreed to pay a
combined total of $30 million to 180 Tort Claimants, which was allocated as follows:

6) $9.0 million to the fifteen Howland Plaintiffs and Blackburn
Plaintiffs; S

(1) $2.625 million to the fourteen plaintiffs in the trals that had
commenced, but were halted due to the Baron & Budd Settlement; and

- (i) $18.375 million to the remaining 151 Tort Claimants represented

by Baron & Budd, P.C.

ix 2
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Of the remaining Tort Claimants, the Swan Parties and Baron & Budd, .

P.C. agreed to pay on a per claim basis the following amounts:

Nonmalignant asbestosis and pleural disease $105,000 per claimant -
Cancer, other than mesothelioma or lung cancer  $210,000 per claimant
Lung cancer . $315,000 per claimant

provided, however, that each such Tort Claimant produced appropriate documentary
gvidence that such Tort Claimant was an employee of the Tyler Pipe Foundry during the
Exposure Period along with appropriate medical evidence demonstrating ar asbestog
related disease or injury, and each such Tort Claimant executed a release in favor of all of
the Swan Parties consistent with the terms of the Standstill Agreement. The insurers
participating in the Baron & Budd Settlement consisted of ACE, Allstate, Appalachian,
Old Republic, and The Hartford, each of which issued primary and/or excess insurance
policies prior i6°'1985. The Howland Plaintiffs and Blackburn Plaintiffs released those
settling insurers, but did not release Swan to the extent they could continue to pursue the
full extent of their verdicts as judgment creditors of Swan. If the Plan is approved, the
Howland Plaintiffs and Blackbum Plaintiffs will release all of the Settling Insurers to the
extent not so already released.

Following the Baron & Budd Settlement, the Swan Parties and certain of
their insurers entered into various other settlement agreements with 92 Tort Claimants for
combined payments of approximately $20.459 million. These settlement agreements
were executed with individual or small groups of Tort Claimants and are summarized as
follows: (i) 22 Tort Claimants alleging various forms of asbestosis and/or pleural disedse
settled their respective claims for combined total payments of $3,575,833, or an average
settlement of $162,538; (ii) 28 Tort Claimants alleging various forms of silicosis settled
their respective claims for combined total payments of $5,553,333, or an average
settlement of $198,333; (iii) 39 Tort Claimants alleging various forms of mixed dust
disease settled their respective claims for combined total payments of $6,710,000, or an

average settlement of $172,051; (iv) 2 Tort Claimants alleging lung cancer settled their
respective claims for combined total payments of $1,065,000, or an average settlement of .

$532,500; and (v) 1 Tort Claimant - alleging mesothelioma settled her claim for
'$3,555,000. Each such settling Tort Claimant has executed a release in favor of all of the
Swan Parties as required by the Standstill Agreement. . '

: In November 2000, another case was set for trial in Harris County
(Houston), Texas styled, Regina L. Beard and Gary Beard v. Swan Transportation
Company, et al., Cause No. 1999-06535, 295th Judicial District, Harris County, Texas.
Mzs. Beard alleged certain Injuries resulting from exposure to silica and silica containing

products while she:was employed by the Tyler Pipe Foundry, which employment

commenced after.1986. Swan’s primary and exeéss insurers prior to 1986 refused to
defend Swan and otherwise denied coverage for fhe Beard case because Mrs. Beard was
allegedly first exposed to silica after their respective policies expired. Swan re-tendered
the Beard case to its primary and excess insurers in the Post-Tune 1086 Coverage Period
and demanded a defense and/or indemnity. Prior to the November 2000 tender, the
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- Instrers in the Post-Tune 1986 Coverage Period had declined to participate in the defense,

indemnity, or settlement of any Tort Litigation case, and the primary insurers in the Post-

- June 1986 Coverage Period again refused to pay for the defense of Swan in the Beard

case or participate in the settlement of Beard. Because Swan no longer had the resources

and a default judgment was subsequently entered against Swan in the aggregate amount
0f $17,537,921.01, plus post-judgment interest. :

® Aﬂeged Exhaustion of Insurance Limits from Certain Insurers

Swan’s solvent primary insurer and certain excess insurers that issued

‘policies during the Pre-Fune 1981 Coverage Period contend that their respective policy

limits have been exhausted by the payment of defense costs and the settlement payments
described herein (including the First State Excess Policy Settlement) and, thus, that they

- are not contractually liable to continue to defend claims or participate in any forther -

settlements of claims.

Swan’s primary insurers that issued policies during the June 1981 to June
1986 Coverage Period are insolvent or have also asserted exhaustion due to payments of
the settlements described above, The Hartford and Old Republic, two of the Swan
Parties’ excess insurers that issued policies during the June 1981 to June 1986 Coverage

. Period, have contributed-to some of the setflements described herein, ‘but-have not

exhausted their policies. However, these insurers notified Swan that they would no

- longer participate in the defense or setflement of any claims relying instead op the

coverage defenses they asserted in the Coverage Litigation. All other excess insurers that
issued policies during the June 1981 to June 1986 Coverage Period have failed or refused

- to contribute to Swan’s defense costs or the settlements described herein, or are insolvent -

ot under some other form of state supervision.

All of the primary and excess insurers that issued policies during the Post-

June 1986 Coverage Period continue to deny coverage or otherwise refuse to participate

in Swan’s defense or indemnity or are insolvent.
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(8)  Financial Condition of Swan

, , Swan ceased all operations in December 1995 and has been insolvent for
some period of time. For several years prior to the Standstill Agreement, Swan was
forced to borrow money from TC and related entities for the purpose of funding the
defense and settlement of the Tort Claims. In April 2001, Swan entered into a settlement
agreement with First State Fnsurance Company, an affiliate of The Hartford, regarding
three $5 million second layer excess policies issued to Swan and other enfiies from June
1976 through June 1979. Among other defenses to coverage, First State contended that
each of the policies contained a “non-cumulation” clause that reduced the combined
limits available for certain Tort. Claims from $15 million to $5 million. Swan asserted
that such clauses did not reduce the combined limits, thereby leaving $15 million

- potentially available under the policies for such claims. "

Under this agreement, Swan and the other named insureds under the
policies agreed to “sell back™ the policies to First State for a total amount of $7.5 million
(the “First State Excess Policy Settlement”). The proceeds of the First State Excess
Policy Settlement have been used by Swan for the following purposes: (i) contributions
to some of the settlements described above; (ii) payment of past due fees and expenses
incurred by defense counsel and third party experts retained for the defense of Swan; (iii)
Payment of some of the fees and expenses incorred during the global mediation process
and execution of the Letter of Intent; and (iv) payment of fees and expenses of various
third parties assisting in the preparation and filing of the Reorganization Case.

As of the Petition Date, Swan’s only assets consist of the Temaining
proceeds from the First State Excess Policy Settlement and an interest in certain
insurance policies, including the settlement agreements as described herein. A default
Jjudgment in the approximate amount of $17.5 million, plus post-judgment interest, and
unsatisfied jury verdicts in the approximate amount of $20.3 million, plus post-judgment
interest, remain outstanding against Swan. Moreover, Swan has received information

regarding approximately 1,400 actual and prospective Tort Claimants.
1.3 Preliminary Negotiations with Tort Claimants and Insurance Companies

In the Spring of 2001, Swan became increasingly concernied about the
alleged exhaustion of certain of its primary and excess policies, the outstanding and
unsatisfied verdicts against Swan, the increasing number of Tort Claimants filing lawsuits
against Swan, and the lack of resources available to Swan to address thése concerns,
Moreover, all remaining “non-exhausted” solvent primary and excess insurers had either
expressly informed Swan that they would not participate in the future defense or
indemnity of the Swan Parties, or had previously failed or refused to participate in such
~ defense or indemnity. As a result, Swan consulted with bankruptcy counsel regarding
ways to protect Swan’s assets and to maximize the amount of assets available to
distribute to creditors, including the Tort Claimants and Unknown Tort Claimants. After

considering various alternatives, Swan decided that a bankruptcy filing involving a pre-
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negotiated plan of reorganization was the most attractive option for many reasons,
including:

(a)-. the abih'iy to receive the benefit of the Injunctions ma}; create sufficient
leverage with )

@ the Swan Parties’ primary and excess insurers in order to persuade
such insurers to contribute monies to a trust created for the benefit of the
Tort Claimants and Unknown Tort Claimants, and

(i)  the Swan Parties, includirig TC, in order to persuade such entities
to contribute monies to a trust created for the benefit of the Tort Claimants
and Unknown Tort Claimants and to persuade such entities to join in
settlement agreements with certain of the insurers for the purpose of

- creating additional monies to be contributed to the trust than would
otherwise be available through settlements solely with Swan;

()  the Standstill Agreement prohibited any voluntary filing by Swan until
February 2002; therefore, an agreement with the parties to the Standstill Agreement
would be necessary prior to filing a bankruptcy petition; and

() - the best way to maximize the amount of assets available to both the Tort
Claimants and Unknown Tort Claimants is through the establishment of a claim
resolution process under the Bankruptcy Code whereby all claimants would share in a pro

.rata distribution of Swan’s available ‘assets, rather than an inequitable distribution of
assets on a “first come, first served” basis.

In March 2001, representatives of Swan approached The Hartford to

explore its interest in pursuing a pre-negotiated plan of bankruptcy that would include the

-fonding of a trust by Swan’s insurers and other entities. Swan approached The Hartford
because it had issued a substantial amount of the remaining unexhzusted insurance during

the Tune 1981 to June 1986 Coverage Period. Representatives of Swan and The Hartford

met in Dallas, Texas in March 2001. During this meeting, The Hartford expressed a -

preliminary interest in pursuing this course of action, but only if the resulting plan of
reorganization created a trust, established a mutually acceptable claims resolution
procedure for all Tort Claimants and Unknown Tort Claimants to assert all of their.
respective claims against such trust, and only if The Hartford, as a participating funding
source to the trust, would receive the benefit of the Injunctions. - -

‘ Following the March 2001 meeting with The Hartford, representatives of
Swan approached certain of the law firms known by Swan to represent a substantial

* majority of the then existing Tort Claimants to explore their interest in a pre-negotiated

plan of reorganization that would include, among other things, the funding of a trust by
Swan’s insurers and other entifies for the benefit of the Tort Claimants and Unknown
Tort Claimants and the issuance of the Injunctions. Each of the law firms also expressed

‘a preliminary interest in exploring such a global settlement.
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After these meetings and discussions, representatives of Swan condncted a
telephonic conference with all of the Swan Parties’ primary and excess insurers o report
on the results of its recent meetings and to explore the interest of such insurers as a grotp
in pursuing the stated course of action., Each of these insurers expressed some level of
Interest i pursuing a global setflement, provided that any such settlement involve the
issuance of the Injunctions for the benefit of all insurers contributing to the tmst.

Based on the results of these preliminary negotiations, representatives of
Swan initiated a global mediation process whereby Swan, the insurers, and
representatives of the Tort Claimants would meet, mediate, and negotiate a global
settlement of all claims against the Swan Parties through a pre-niegotiated plan of
reorganization incorporating three material terms: (i) the creation of the Trust; (i) the
establishment of a claims resolution process for all Tort Claimants and Unknown Tort
Claimants to assert all of their respective claims against the Trust; and (iii) the issnance
of the Injunctions to those parties that participate in the fanding of the Trust. See Axficlés
14 & 1.5, The Global Mediation and the Letter of Intent, infra. .

- 14 The Global Mediation Process

()  The Global Mediation Process

Swan established a global mediation process to begin in April 2001, which
Wwas to incorporate a series of two-day formal mediations in Dallas, Texas to occur
approximately every two weeks coupled with informal telephonic negotiations in the
Interim. Participating in each of the formal mediations were representatives of Swan, .
including Swan’s defense counsel, coverage counsel, and *bankmuptcy counsel,
representatives of each of the Swan Parties’ primary and excess insurers, including their
respective counsel, and representatives for most of the law firms known by Swan to
represent the Tort Claimants. With the approval of its insurers and the representatives of

the then known Tort Claimants, Swan engaged two mediators, Messts. J ames W.

Knowles of Tyler, Texas, and Michael W. Huddleston of Dallas, Texas, to assist in the
process. Mr. Knowles has extensive experience as a mediator and had previously served
as a mediator in some of the Tort Litigation. Mr. Huddleston has extensive insurance
coverage litigation experience in Texas and had also served as a mediator in the past.

(b)  The Initial Mediation Sessions

The parties conducted three two-day mediation sessions in Dallas, Texas
in April and May 2001. During these sessions, representatives of the Tort Claimants
provided extensive information regarding all of the Tort Claimants known to date,
including information on Tort Claimants who had filed lawsuits, Tort Claimants who had
received medical diagnoses but had yet to file lawsuits, and prospective Tort Claimants
who had retained the law firms but from whom Lo further information was available. In
addition, representatives of Swan provided information regarding the amount of

insurance coverage potentially available to the Tort Claimants, including a report on the

ix 33
Dallas\174190.4 22 Appendix




various coverage positions taken by each of Swan’s insurers. Representatives of the
Swan Parties’ also conducted a series of individual negotiations with each of their
~ Tespective primary and excess insurers in order to negotiate offers from such insurers to
present to the representatives of the Tort Claimants as part of a global settlement, see

Article L8, Settlements with Settling Insurers infra. At the conclusion of each two-day -

session, representatives of Swan presented to the representatives of the Tort Claimants
the offers made by the Settling Insurers that it had been able to negotiate to date,
Following such presentation, the representatives of the Tort Claimants met and responded
to such offers based on their collective evaluation of the potential available insurance
coverage taking into account the numerous coverage defenses previously asserted by
each of the insurers participating in the offer at that time.

At the conclusion of the third two-day mediation on May 10, 2001, the
Swan Parties and their insurers agreed to reconvene on May 30, 2001 and to subsequently
meet with the representatives of the Tort Claimants on May 31, 2001, with the expressed
purpose of trying to reach a final agreement among the parties, if possible.

© Formation of the Ad Hoc Committee

Between the third formal mediation on May 10, 2001 and the final formal
mediation on May 31, 2001, representatives of the Tort Claimants met informally on
‘several occasions to exchange information regarding the Tort Claimants, exchange views
regarding the settlement offers to date, explore the possibility of establishing a committee
to conduct final negotiations. with Swan and its insurers, and preliminarily address
various issues related to the Tort Claimants should the global mediation result in a
settlement incorporating a pre-negotiated plan of reorganizafion. Those issues included
the requisite proof required to establish a claimi and the treatment of the different Tort
Claimants in a settlement matrix (e.g., treatment of Silica Claimants vs. Asbestos
Claimants, treatment. of asbestosis vs. lung cancer, treatment of the Howland Plaintiffs,
Blackburmn Plaintiffs, and Mrs. Beard vs. other Tort Claimants, etc.).

_ _ On May 30, 2001, lawyers representing the vast majority of known Tort
Claimants met in Dallas, Texas to discuss and negotiate the topics set forth above. In

“addition, the lawyers agreed to fonm an ad hoc negotiating committee of Tort Claimants
for the purpose of, among other things, negotiating the final terms of a potential global
settlement with the Swan Parties and their insurers. That committee consisted of the
following members:

‘3
N,
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) Negem, Bickham & Clark

Jimmy Negem

440 South Vine

Tyler, Texas 75702 .
(then representing approximately 606 claimants)

Baron & Budd, P.C.

" Russell Budd

3102 Oak Lawn Avenue, Suite 1100
Dallas, Texas 75219

(then representing approximately 321 claimants)

Shelton Smith & Associates

Shelton Smith

809 Fannin Street

Houston, Texas 77010 .
(then representing approximately 252 claimants)

Hoeffner, Bilek & Eidman, LLP .

Todd Hoeffher . -
440 Louisiana Street, Suite 720

Houston, Texas 77002

(ointly representing some of the claimants
represented by Negem, Bickham & Clark)

Williams & Bailey Law Firm, LLP
John Fabry :

" 8441 Gulf Freeway, Suite 600

Houston, Texas 77017
(then representing approximately 31 claimants)

Bruegger, Quillin & McCullough
Joe Bruegger

5477 Glen Lakes, LB12

Dallas, Texas 75231

(then representing approximately 130 claimants)

(d  The Final Mediation

The final mediation session occurred on May 30 and 31, 2001. During the
first day, representatives of the Swan Parties n:gef individually with representatives of
their respective insurers to negotiate final settletnents for each of the policies at issue.
Factors affecting the individual negotiations included the face amount of the policy,
whether the policy was a first, second, third, fourth, or fifth layer excess policy, various
defenses to coverage asserted by the insurer, the scope of release requested by the insurer,
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“and the willingness of the Swan Parties, including TC, to “sell back” the policy to the
insurer.

During the second day of mediation, Swan’s representatives reported to
the Ad Hoc Committee the status of negotiations with the insurers, including which
insurers were continuing to participate in a proposed settlement and the amount of the
offérs of such insurers to such settlement. Based on input received by the Ad Hoc
Committee, the Swan Parties continued to negotiate with the insurers in an effort to
maximize the size of the proffered settlement by each individual insurer.

At the conclusion of the May 31, 2001 mediation session, the Swan Parties
presented to the Ad Hoc Committee a global settlement offer based on the settlements in
principle it had reached with certain of its insurers. The offer was broken down on an
insurer by insurer basis, including those insurers that had refused to make any settlement
offer. The Ad Hoc Committee stated that it would mieet several times over the next few
weeks to evaluate the insurers’ settlement offers and respond to each such offer based on
its independent determination of the potential coverage available from such insurer taking
into account all asserted coverage defenses.

1.5 The Letter of Intent

The Ad Hoc Committee met several imes following the final mediation on. May
31, 2001 to discuss the then current offers of settlement by the Swan Parties’ insurers and
by TC. Through the mediators, the Ad Hoc Committee responded to Swan that it would
agree to accept some of the individual offers presented at the final mediation, but would
reject others as insufficient based on the Ad Hoc Comimittee’s independent evaluation of
the various issues related to the relevant policies. Throughout June 2001, representatives
of Swan and TC continued to negotiate with the insurers whose offers the Ad Hoc
Committee rejected. Also during June 2001, the Ad Hoc Committee negotiated
extensively with representatives of TC to assess and evaluate TC’s contribution to the

global settlement, see Arficle L9, Settlement with TC, infra. Simultancous with these

efforts, Swan began to negotiate with the Ad Hoc Committee the terms of a letter of
intent, which, pending an agreement on the global settlement, was to serve as a non-
binding expression of the parties’ overall agreement and a framework for developing the
Plan Documents. '

On June 28, 2001, Swan and the Ad Hoc Committee executed the Letter of Intent,
which was expressly non-binding and terminable by either party on 30 days’ written
notice. As reflected in the Letter of Intent, Swan and the Ad Hoc Committee agreed to

.the following terms, among others: (a) as soon as practically possible, Swan, with the

advice and consultation of the Ad Hoc Committee and the Legal Representative, would
prepare and file the Plan Documents; (b) the Plax:z:;-"%rduld provide for the creation of the
Trust in the amount of not less than $84,400,00¢, which would be funded by the Swan
Parties and the Settling Insurers in the previously agreed individual amounts and as set
forth below (in December 2001, the Swan Parties entered into a setflement agreement

with U.S. Fire which provides for an additional $6,400,000 to be funded to the Trust
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upon confirmation of the Plan); (c) the Plan would provide for the Injunctions, which
will, among other things, enjoin any claimant (including, without limitation, any Tort
Claimant, Unknown Tort Claimant, or Non-Participating Insurer) from pursuing claims
2gainst the Swan Parties or the Participating Insurers outside of the claim resolution
process established by the Plan; (d) TC would agree to contribute 100% of the capital
stock of Swan and any and all other assets owned by Swan to the Trust, inter alia, to
provide a vehicle pursuant to which the Trust may directly pursue claims on behalf of the

"Tort Claimants and Swan against all Non-Participating Insurers and to directly pursue-
claims against any other third party on behalf of Swan as may be deemed appropriate;

and (e) each member of the Ad Hoc Committee would consent to the terms of the Plan
and, consistent with the other terms of the Letter' of Intent and other applicable
agreements, would recommend that each of their clients vote in favor of the Plan, use
their reasonable best efforts to obtain and file responsive votes from such clients in favor
of the Plan, and support the prompt confirmation of the Plan and all steps incident
thereto. . . -

. The Letter of Intent was based on certain agreements in principle that Swan
reached with each Settling Insurer during the global mediation process, which agreements

were formalized in the weeks following the execution of the Letter of Intent: As of the -

date of the Letter of Intent, the Ad Hoc Committee had agreed to the following
contributions from each Settling Insurer (see “Article 18, Settlements with Settling
Insurers, infra): ' ’ .

Name of Insurer Contribution Amount
The Hartford $57,100,000
National Surety 7,050,000
Republic 6,800,000
U.S. Fire* 6,400,000
Old Republic 4,000,000
Travelers 3,000,000
ACE ' 2,000,000
Allstate 750,000
Appalachian 500,000
cGu 500,000
. The Home 500,000
Kemper 500,000
Atlantic Mutual 50,000
Bellefonte . i 50,000
Zurich 50,000

H.S. Weavers Assignment 50,000
TOTAL $89,300,000 7

¥ The agreement with U.S. Fire was reached in December 2001.
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In addition, the Ad Hoc Committee agreed to a cash contribution from TC in the
aggregate amount of $1,500,000, among other forms of consideration. See Article 19,
Settlement with TC, infra. - - .

All of these settlements are subject to Court approval at the Confirmation
Hearing. To the extent assignable, all of the coverage litigation against Non-Participating
Insurance Companies will be assigned to the Trust. Even if not assignable, the Trust will
own all the stock in Reorganized Swan, and thus will have the benefit of all of the non-

- seftled coverage litigation, post-Effective Date. : '

_ As of the date of the Letter of Intent, the Non-Participating Insurers consisted of
the following: AIG, Federal, Highlands, Centaur (which is in’ rehabilitation), Reliance
(which is in receivership), U.S. Fire, and H.S. Weavers. After full consideration, the Ad
Hoc Committee included these insurers as Non-Participating Insurers because such
insurers either failed to offer any money towards the global setflement or offered an
insufficient amount of money as determined by the Ad Hoc Committee based on its
independent evaluation of such insurers’ potential exposure after consideration of the
coverage defenses asserted by sich insurer. U.S. Fire became a Settling Insurer in
December 2001. :

1.6  Selection of the Legal Representaﬁve

Duiring the initial formal mediation on April 11, 2001, Swan’s representatives met
with the lawyers representing the Tort Claimants and discussed the need fo promptly
identify potential candidates to-serve as the legal representative for the Unknown Tort
Claimants, and sought their input in selecting such an individual. The parties discussed
the importance of selecting a disinterested candidate with excellent credentials, including
experience in mass tort bankruptcy, and with complete independence. In May 2001, the
Ad Hoc Committee identified and reviewed the resumes from many highly qualified
persons. During the May 2001 mediation, representatives of Swan met with the Ad Hoc
Committee and jeintly selected Richard B. Schiro to serve as the Legal Representativ;:.

Richard B. Schiro is an aftomey in private practice in Dallas, Texas who
specializes in business bankruptcy law, state and federal litigation, and other related
areas. Mr. Schiro formerly served as an active member of the panel of trustees for the
United States Bankruptcy Court, Northern District of Texas. Mr. Schiro graduated from
the University of Chicago School of Law in 1968 and has served as a Law Professor at
the Southern Methodist University School of Law and as a F aculty Member in the Law
Department, Wharton School, University of Pennsylvania.

» Mr. Schiro has never represented a current plaintiff, defendant, or insurer in the
litigation against any of the Swan Parties, and has never had a relationship with, or
connection to, any of the Swan Parties. A
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1.7 Settlements with Settling Insurers -

Following the exeeution of the Letter of Intent, Swan undertook the process of
negotiating and formalizing the setflement agreements reached in principle during the
global mediation process with the Settling Insurers. Throughout the process, each of the
Settling Insurers strictly conditioned its settlement offer on the following terms: (a) each

" such offer was contingent iipon the execution of a settlement agreement ‘containing

mutually acceptable terms; (b) the funding of any settlement expressed in such agréement

be sttictly conditioned upon a final Confirmation Order approving a Plan that provides

that each such Settling Insurer (and those Swan Parties that it insured) would receive the
benefit of the Injunctions; and (c) each such Settling Insurer be dismissed from the
Coverage Litigation. ' '

" The Settling Insurers are comprised of three groups: (1) the Shared Settling
Insurers; (2) the Swan Only Setﬂing Insurers; and (3) the TC Only Settling Insurers.

(@ Settlements with the Shared Settling Insurers

With the exception of The Home, the Shared Settling Insurers consist of

excess insurers during the June 1981 to June 1986 Coverage Period. Those insurers
(excluding The Home) issued excess per occurrence liability policies in the combined
face amount of approximately $136.25 million, of which approximately $10.4 million
had been paid by two of those insurers in prior settlements. The settlement agreements
with these insurers provide for total combined payments of $84.35 million. The Home
issued one $15 million excess policy for 1994 and one $15 million excess policy for 1995
that was canceled in February 1995. In addition to the general terms outlined above, each
of the Shared Settling Insurers negotiated individual terms of settflement that may or may
not have been agreed to by Swan or the Swan Parties with other insurers.

) Settlements with the Swan Only Settling Insurers

The Swan Only Settling Insurers consist of excess insurers for the Pre.
June 1981 Coverage Period. These insurers -had contrbuted a combined total of
approximately $40 million towards prior settlements of claims, and each of these insurers
contend that their respective policies have been exhausted because of such payments.
Despite this assertion, the Swan Only Settling Insurers agreed to contribute an additional
combined amount of $3.25 million to the Trust in exchange for receiving the benefit of
the Injunctions, among other things. In addition to these terms, each of the Swan Only
Settling Insurers negotiated additional individual terms of settlement that may or may not
have been agreed to by Swan or the Swan Parties with other insurers. .
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(© Settlements with the TC Oxﬂy Settling Insurers

: The TC Only Settling Insurers consist of certain primary insurers that
issued policies to TC from 1986 through 1995 and certain excess insurers that issued
policies from 1968 through 1972, 1976 through 1981, and for 1986-87. These insurers
-issued policies withi combined total limits of approximately $14 million. These insurers
contend that their policies are not currently triggered for a variety of reasons, including
certain coverage defenses and the effects of the Standstl] Agreement. Despite thege
assertions, the TC Only Settling Insurers agreed to contribute a combined amount of
$1.15 million to the Trust in exchange for receiving the benefit of the Injunctions, among
other things, In addition to these terms, each of the TC Only Settling Insurers negotiated
additional individual terms of settlement that may or may not have been agreed to by
Swan or the Swan Parties with other insurers, '

1.8 Settlement with TC.

The prepetition negotiations among the Swan Parties, the Ad Hoc Committee, and

the Settling Insurers also involved a negotiation with TC regarding its contribution to the
Trust, the relinquishment of its ownership of Swan, its consent to allow the Trust to enjoy

~ an exclusive right to the proceeds of the settlements with the Settling Insurers, and the

release of TC and certain of its affiliates from all liabilities for Claims raised by the Tort
Claimants and Unknown Tort Claimants.

As part of these negotiations; the Ad Hoc Committee conducted a thorough
investigation of TC, including, but not limited to, its past and present business activities,
its financial condition, and its past and present relationship with Swan. The Ad Hoc
Committee analyzed whether, and to what extent, any theories of liability existed
pursuant to which TC could be held Hable for Tort Claims, whether now or in the future,
The Ad Hoc Committee reviewed the public documents and financial statements that TC
filed with the Securities Exchange Commission and discussed these documents with an
officer of TC. The Ad Hoc Comunittee also reviewed the Standstll Agreement, which
served fo dismiss TC from the then pending claims of the Tort Claimants and to release
TC and certain of its affiliates upon the receipt of any monies through a settlement
between the Tort Claimants and the Swan Parties or their respective insurers.

. With the foregoing background, the Ad Hoc Committee entered into preliminary
negotiations with TC during the global mediation process in April and May 2001. Those
negotiations intensified during June 2001 and led to the execution of the Letter of Intent.
Reaching a settlement with TC was an essential element of the global settlement for two
primary reasons, among others. First, an overwhelming majority of the policies issued by
the Settling Insurers insured TC as well as Swan, ‘Tyler Pipe, Tyler Sand, and other
related entities, of which TC is the only remaining operating entity. To maximize the
amount of money that the Settling Insurers wotlld contribute to the Trust under the
various settlement agreements, these entities, including TC, agreed to “sell back” to many
of the Settling Insurers the policies issued during the relevant time periods or otherwise

 release the Settling Insurers from all present or future liabilities related to the Tyler Pipe
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Foundry, conditioned upon the issuance of the Injunctions. The Settling Insurers with
whom ‘TC agreed to “sell back” potential insurance coverage include Old Repuiblic,
National Surety, Republic, The Hartford, Travelers, and U.S. Fire. These six insurers
issued excess general liability policies during the June 1981 to June 1986 Coverage
Period in the face amount of $151.25 million, of which approximately $10.4 million had
already been spent in prior settlements of claims. These “sell back”™ settlements yielded
contributions by these five insurers to the Trust 'in the aggregate amount of $84.35
million, constituting a substantial majority of the Trust Assets. Second, TC’s consent
was a condition for the transfer of Swan’s capital stock to the Trust, which will enable the
Trust to pursue claims on behalf of the Tort Claimants and Unknown Tort Claimants
against the Non-Participating Insurers and other third parties.

While negotiating with the Ad Hoc Committee, TC expressed that its participation
in the global mediafion process and final settlement was strictly conditioned upon the
Plan’s providing that TC receive the benefit of the Injunctions, and upon the Plan’s being
approved by the Tort Claimants and the Bankruptcy Court with respect to the Injunctions.
If the Plan is not confirmed with TC receiving the benefit of the Injunctions, TC will not
participate in the various settlements with the Setfling Insurers, which, in turn, will cause
the collapses of such settlements. Such a result would likely mean that Tort Claimants

‘and Unknown Tort Claimants would be forced to litigate both their claims and the
instrance coverage claims, which would result in years of delay of any payments upon
such claims, to the extent that they were ever paid at all.

In June 2001, TC and the Ad Hoc Committee reached an agreement in principle
as reflected, in part, in the Letter of Intent. Under that agreement, TC agreed to (a)
participate in the settlement agreements that included a “sell back” of a substantial
amount of the coverage issued by the Shared Settling Insurers conditioned on the
issuance of the Injunctions; (b) contribute 100% of the capital stock of Swan and any and
all other assets of Swan to the Trust to enable the Trustee to directly pursue claims on
behalf of the Tort Claimants, Unknown Tort Claimants, and Swan against all Non-
Participating Insurers and to directly pursue claims against any other thitd party on behalf
of Swan as may be deemed appropriate; (c) cancel any inter-company indebtedness owed
by Swan to TC, including debt Swan incurred for some of the past defense and settlement
of Tort Litigation claims; (d) contribute $1,500,000 cash to the Trust, which is to be paid
$750,000 within 10 days after the date the Confirmation Order becomes a Final Order,
$500,000 on the first anniversary of such date, and $250,000 on the second anniversary
of such date; and (&) on the Iitial Plan Voting Date, contribute to Swan the amount, if

-any, by which Swan’s cash and cash equivalents are less than $1.0 million.

1.9 Plan Negotiations

In the months following the execution of the Letter of Intent, Swan, the Ad Hoc
Committee, the Committee, the Legal Representative, and TC began serious negotiations
regarding the terms of the Plan Documents and the CRP. During the course of numerouns
face-to-face and telephonic meetings, counsel for Swan, counsel for the Committee, the
Legal Representative, and counsel for TC reviewed every provision of the draft
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' ARTICLE2 - ,
EVENTS DURING REORGANIZATION CASE,

2.1  Commencement of the Reorganization Case.

Swan filed its voluntary petition for relief under Chapter 11 of the Bankruptcy
Code on December 20, 2001. Prior to commencing its case, Swan conducted several
meetings with representatives of the Tort Claimants. Since the Petition Date, Swan has
continued to operate its business and manage its properties as a debtor in possession
pursuant to sections 1107 and 1108 of the Bankruptcy Code. :

2.2 Administration of the Reorganization Case.

(2 Retention of Professionals. On the Petition Date, Swan requested

. approval from the Bankruptcy Court to retain Neligan, Tarpley, Stricklin, Andrews &

Foley, L.L.P.("Neligan Stricklin"), as its primary counsel in this Bankruptcy Case. The
Bankruptcy Court entered am order authorizing the retentiod of Neligan Stricklin on

" January 17, 2002. On January 10, 2002, Swan requested approval from the Bankruptcy

Court to retain Reed Smith LLP ("Reed Smith™) as its local counsel in this Bankruptcy
Case. The Bankruptcy Court entered an order authorizing the retention of Reed Smith,
on February 11, 2002. Swan anticipates filing an application with the Bankruptcy Court

to retain Bracewell & Patterson, L.L.P. ("Bracewell Patterson"), as its primary counsel in -

this case and after approval of such application Bracewell Patterson will formally file a
notice of substitution for Neligan Stricklin. '

(®) . Retention of Claims, Noticing and Baﬂoting Agent. On December 27,

2001, Swan requested approval of the Bankruptcy Court to retain Lain, Faulkner & Co.

P.C. (“Lain Faulkner”), as Claims, Noticing and Balloting Agent in this Bankruptcy

 Case. The Bankauptey Court entered an order authorizing the retention of Lain F aulkner

on January 17, 2002.

. (®  Retention of Special Counsel.On April 17, 2002, Swan requested approval
of the Bankruptcy Court to retain Nickens, Lawless & Flack, L.L.P. ("NLF”) as special
counsel to the Debtor involved with representing Swan in the insurance coverage

litigation and related settlement negotiations. The, Bankruptcy Court entered an order

authorizing the retention of NLF on May 15, ZOQZf On April 22, 2002, Swan requested

injury claims again,ét the Swan estate. The Bankruptcy Court entered an order

authorizing the retention of Jackson Walker on May 23, 2002.
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(@  Retention of Other Professionals.  On April 22, 2002, Swan requested
the approyal of the Bankruptcy Court to retain National Economic Research Associates,
Inc. ("NERA™), to assist Swan in developing computer models to be used in estimating
the number and value of future asbestos and silica related personal injury claims likely to
be brought against the estate. The Bankruptcy Court entered an order authorizing the
retention of NERA on July 8, 2002. On April 22, 2002, Swan requested the approval of
the Bankrupfcy Court to retain Kinsella Communications, LTD. ("Kinsella"), as notice
consultant to the Debtor involved with. formulating and executing the bar date nofice
established by the Court. The Bankruptey Court entered an order authorizing the
retention of Kinsella on May 23, 2002. '

(e) Payment of NERA. On June 25, 2002, Swan requested approval of the
Bankruptcy Court to pay the pre-petition claim of NERA pursuant to 11 U.S.C.
§ 503(b)(3)(D). This application was withdrawn.

2.3 Creditors' Committee.

(@) Appointment. Pursuant to section 1102 of the Bankruptcy Code, the .

United States Trustee appointed an. official Unsecured Creditors' Committee (the
"Committee") on January 31, 2002. B

(b) Retention of Professionals. On February 1, 2002, the Committee filed
an application with the Bankruptcy Court to retain Walsh Monzack and Monaco and
Stutzman & Bromberg as its counsel. The Bankruptcy Court entered an order authorizing
the retention of Walsh Monzack and Monaco and Stutzman & Bromberg on February 21,

2002. On May 31, 2002, the Committee filed an application with the Bankruptcy Court *

to retain Anderson Kill & Olick, P.C. ("AKO"), as special counsel to the Committee

involved with advising the Committee in the insurance coverage litigation and related

settlement negotiations. The Bankruptcy Court entered an order authorizing the retention
of AKO on June 20, 2002. .

2.4 Bankruptcy Court Approval of Selection of Legal Representative.

On February 8, 2002, the Committee filed an application to retain Richard B."

Schiro as the Legal Representative. Mr. Schiro's: qualifications to serve as Legal
Representative, and the process by which he was selected, are set forth in Section 1.5
herein. The Bankruptcy Court entered ‘an order authorizing the retention of Mr. Schiro on
March 15, 2002, '

2.5 Unsecured Claims Bar Date.

In accordance with the provisions of ﬂ;g’fBankruptcy Code and the Bankruptcy
Rules, Swan requested that the Bankruptcy Court enter an order establishing a deadline
for filing Proofs of Claims (the "Bar Date"). The Bar Date has been set by the Court for

December 18, 2002. Swan anticipates that a notice of the Bar Date will be published in
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newspapers of general circulation in locations” where Swan had substantial business

.

operations, and that a Proof of Claim form and instructions for its completion will be

mailed to all known holders of Claims subject to the Bar Date, at least twenty (20) days -

before such bar date. You must submit a proof of claim form prior to the Bar Date or be
forever barred from collecting on your claim. Proofs of Claims should be mailed to:
Lain, Faulkner & Co., 400 N. St. Paul Street, Suite 600, Dallas, Texas 75201. '

. ARTICLE 3
' CLAIMS HISTORY

. Before 1997, the Debtor had only been sued ane time under the Good Samaritan
theory by a current or former employee of the Tyler Pipe Foundry. The plaintiff in that
case alleged an occupational injury arising out of an accident. In 1997, two lawsuits were
filed against the Debtor alleging for the first time that Swan was Hable for the damages
resulting from the occupational illnesses of employees of the foundry: Cause No.
40,2960A, Turline Warren v. Tyler, et al., County Court at Law, Smith County, Texas,
asbestos related injuries alleged; and Cause No. DV98-0553 8, Lucian Greenhouse v,

Owens Corning, et al., 193rd Judicial District, Dallas County, Texas, silica related
injuries alleged.

Subsequent to the filing of these two lawsuits, various present and former
employees of the Tyler Pipe Foundry (and, in some cases, their spouses and other family
members) filed a number of lawsuits against Swan and others, alleging injuries and
occupational illnesses arising from exposure during the Exposure Period to asbestos,
silica, and other mixed dusts contained in products used at the Tyler Pipe Foundry in the
creation of cast iron pipe and fittings and in other related activities. In addition to Swan,

-the Tort Claimants have filed claims against many other co-defendants, including
manufacturers and suppliers of asbestos and silica containing products and manufacturers
and suppliers of employee protective and safety devices (e.g., protective masks). All of
the lawsuits have been filed in the state courts of Texas, principally in Smith County

~ (Tyler), Dallas County (Dallas), and Harris. County (Houston). Swan’s sole business

activity since 1997 has been its defense against such claims.

Typically, the Tort Claimants have fled claims against Swan (rather than their

employer, Tyler Pipe) for their alleged injuries under the “Good.-Samaritan” theory of
Lability. The Good Samaiitan theory of Liability is a theory of negligence based on
Sections 323 and 324A of the Restatement (Second) of Torts. Under this theory of
liability, if one undertakes the performance of a duty owed by another to provide services
to a third person, and the third person is injured after relying on that undertaking or if the
performance of such undertaking increased the fisk of harm to the third person, then the
person undertaking the performance of such services {i.e., the “Good Samaritan) may be
held liable for the resulting injury. With respect 10" Swan, the Tort Claimants essentially
allege that Swan, acting as a “Good Samaritan,” ufidertook the responsibility of providing
a safe workplace for the employees of the Tyler Pipe Foundry — a duty generally owed by
Tyler Pipe — and that Swan failed to provide, or negligently provided, such ‘a safe
workplace, which resulted in the alleged injuries or illnesses to some of the employees of
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UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE _ 5 7

IN RE: §

SWAN TRANSPORTATION COMPANY, §
' § CASE NO. 01-11690 (JKF)

§
Debtor. §
§ Chapter 11

ORDER CONFIRMING THE PLAN OF REORGANIZATION
FOR SWAN TRANSPORTATION COMPANY

Swan Transportation Company, debtor and debtor in possession (the "Debtor"), filed a
voluntary petition for relief under Chapter 11 of Title 11 of the United States Code (the
"Bankruptcy Code”) on December 20, 2001 (the "Petition Date"), The Debtor filed its Pian on
September 17, 2002." The Plan was transmitted to all holders of impaired Claims and Interests
on or about September 30-October 1, 2002. The Confirmation Hearing to consider confirmation
of the Plan was held on December 9, 2002. On December 5, 2002 and December 9, 2002, the
Debtor filed Technical Modifications to the Plan.® The Court has considered (i) all of the
testimony presented and evidence admitted at the Confirmation Hearing; (ii) the papers and
pleadings on file in the Reorganization Case; (jii) the arguments of counsel; and (iv) the law
applicable to the case. Following tbg Confirmation Hearing and in conjunction with this Order,

the court entered its-Findings of Fact and Conclusions of Law Regarding the Plan of

! Capitatized terms used in this Order shalf have the moanings ascribed to them in the Glossary of Terms
for the Plan Documents Pursuant to the Plan of Reorganization Under Chapter 11 of the United States Bankruptcy
Code for Swan Transportation Company (the “Glossary®), unless otherwise indicated or defined in the
accompanying Findings of Fact and Conclusions of Law Reparding The Plan of Reorganization Under Chapter 11
Of The United States Bankruptcy Code For Swan Transpartation Company (the “Findings and Conclusions") or
hescin. Any capitalized term used in this Order shat is not defined hesein, in the Findings and Conclusions or in the
Glossary, but that js defined in the Bankruptey Code or the Bankruptcy Rules, shall have the meaning ascribed to
such term in the Bankruptcy Code or the Bankruptcy Rules.  Such meanings shail be equally applicable to both the
singutar and the plural forms of such terms. : i '

2 The December 9, 2002 modifications were submitted as Exhibit 56 in support of confirmation.

> The term "Plan,” as used in the remainder of this Order, shall refer to the Debtor's Plan as modified by the
Technical Modifications to the Plan filed on December 5, 2002 and December 9, 2002,
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Reorganization Under Chapter 11 of the United States Banlwptcy Code for Swan Transportahon
Company (the “Fmdmgs and Conclusions™).

Based upon the Findings and Conclusions, along with all oral findings and rulings by this
Court made in connection with the Disclosue Statement and the Confirmation Hearing, which
are incorporated herein, it is hercby ORDERED:

A, General Decrees and Implementation

1. Due notice of the Confirmation Hearing has been given to all parties in interest.

2, Due notice of the hearing on the approval of the settlements entéred into by the
Debtor, including without limitation, the TC Contribution Agrcoment, has been given to all
parties in interest.

3..  The Debtor's solicitation of acceptances or rejections of tﬁé Plan wss in
compliance with al! applicable non-bankruptcy laws, mles, or regulattons governing the
adequacy of dxsclosune in connection with the solicitation as well as thh all applicable

requirements of Sectlon 1126(b)}(1) and (2) of the Bankruptey Code and Bankmptcy Rules 3017
and 3018.

4. Due notice of the deadlinc for filing objections to confirmation of the Plan has

been given to ail parties in interest.

3. The period prescribed for creditors and equity security holders to accept or reject

the Plan was not unreasonably short.

6. The Plan is hereby confirmed in its entirety, end cach and cvery provision

contained therein is hereby approved in its entirety.

2.
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7. All objections to Confirmation of the Plan, other than those withdrawn in writing
prior to, or on the record at, the Confirmation Hearing, other than those in respect of which the

Court made rulings during the Confirmation Hearing, and, other than those resolved cither by the

Modifications to the Plan and/or this Order, are overruled.

8 The ballots, in the form transmitted with the Disglosure Statement, are approved

in all respects.

9. Consistent with the Plan, the following agreements and documents, and all
amendments, modifications and supplements thereto, including, without limitation, all annexes,
exhibifs, and schedules thercto, and all terms and conditions thereof, arc hereby dctmruigod to be

fair and reasonable and are hereby approved:

Name of Document
Glossary of Terms for the Plan Documents
Setflement Trust Agreement

Executory Contracts and Unexpired Leases
Assumed by the Debtor -

Restated Certificate of Incorporation of
Swan Transportation Company

Bylaws of Swan Transportation Company
TC Contribution Agreement
Claims Resolution Procedures

10. The De;btor, Reorganized Swan Transportation Company, TC, the Trust and their
respective officers, directors, Trustees, 'agents, representatives, and attorneys, and each other
Entity having duties or rwponsibiliﬁes under the Plaﬁ or this Order (collectively, the

" “Implementing Partiés“) are hereby auth&ﬁzed aqd empowered 1o carry out all of the provisions

of the Plan and this Order. The Implementing Partics are authorized and empowered to, among

-3-

Appendix 47




)

o,

other things: issue, executs, deliver, file; or record; as appropriate, the Plan Documents; take any
action contemplated by the Plan Documents or this Order; and issue, execute,. deliver, file, or
record, as appropriate, such other contracts, instruments, releases, indentures, mortgages, deeds,
bills of sale, assignments, leases, or other agreements or documents, aqd perform such other acts,
83 they deem consistent with and necessary or aiypmpriatc to implement, effecluate, amd
consummate the Plan and this Order and the transactions contemplated thereby and hereby,
including, but not limited to, the Plan Transactions, all without further application to, or order of,
the Court or further action by their respective directors, stockholders, Trustees, or beneficiaries,
and with like effect as if such actions had been taken by unanimous action of the tespective
directors, stockholders, Trustees, or beneficiaries of such Entities. The Secretary or any
Assistant Scoretary of the Debtor or Reorganized Swan Transponation Company is authorized to

certify or attest to any of the foregoing actions.

IL.  The Implementing Parties are further hereby authorized and empowered to (a).
cause to be filed with the Secretary of State or other applicable officials of -any applicable
Governmental Units -any and all certificates, aéreements, or plans of merger, dissolution,
liquidation, or amendment consistent with and necessary or appropriate to implement the Plan
Transactions, the Plan Documents, and. this Order, and (b) amend and restate_certificates or
articles of incorporation, by-laws, or certificates or articles of amendment and take all such other
actions, filings, or cause recordings to be made, as may be required under appropﬁatc provisions
of the applicable laws of all applicable Governmental Units, The execution of any such
document or the taking of any such action shall be, and hereby is, deemed conclusive evidence of
the authority of such Implementing Party to'so act. This Order constitutes all authority, if any,

required by the General Corporation law of the State of Delaware, as applicable, and ail other
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applicable business corporation, trust, and other laws of the applicable Goﬁefmngnlal Units with

respect to the implementation and consummation of the Plan.

12 The Implémenting Parties are hereby authorized and empowered to execute and
deliver, and the initial Trustees are hereby authorized and empowered to execute and receive, the

Trust Agreement and the Trust Documents.

13. Al matters provided for under the Plan involving the corporate structure of the .
Debtor or Reorganized Swan Transporiation Company, or any corporate action to be taken by, or
required of the Debtor or Reorganized Swan Transportation Company, shall be deemed to have
occurred and be effective as provided in the Plan, and shall be authorized and approved in all
respects without any requirement for further action by the stockholders or directors of any of
such entities. Upon the Confirmation Date, and until the Trust as shareholder shall have elected
members of the board of directors of Reorganized Swan Transportation Company, the board of
directors of Swan Transportation Company shall be composed of three {3) directors. These three
(3) directors of Reorganized Swan Transportation Company, upon the Confirmation Date, shall
be Jamcs Hucggenard, W.D. Ililton, Jr., and Randall Grooms (the "Dirxtors®). The Directors
shall serve until replaced by order of the Coust; shareholder action, or the election of a board of
directors by the Trust as shareholder, whichever is first. The cotporate charter and bylaws of
Swan Transportation Company may be amended to permit the board of directors to be composed

of a sole director following the Confirmation Date.

14.  Except as otherwise expressly provided in the Plan Documents, effective on the
Effective Date, Reorganized Swan Transportation Company shall be vested with all of the assets

and property of its former Estate, free and clear of all Claims, Liens, charges and'other interests
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of holders of Claims or Interests and may operate its business free of any mtrictib'ns imposed by
the Bankruptey Code or by the Court, '

15.  Except for those actions whiz;ix may be comptomfsed and settled 61' transferred to
the Trust pursuant fo the Plan an& this Order, all actions by the Debtor shall be preserved and
retained by the Debtor for enforcement subsequent to the Confirmation of the Plan, and on the
Effective Date, such actions shall be assigned to, and vested in, the Reorganized De'btor, which
shall be deemed to be a “"representative” of the Estate of Swan Transportation Company, vzitht;ut

any further action by the Debtor, Swan Transportation Company, the Trust, or the Court,

16.  Pursuant to Scction 1146(c) of the Bankruptcy Code: (a) the issmance,
distribution, transfer, or exchange of Reorganized Swan Transportation Company Common
Stock; and (b) the creation, modification, assignment, consolidation, filing or recording of any
mortgage, deed of trust, secunty agreement, or sumlar instrument; (c) the secunng of addxtwnal
indebtedness by such means or by ot):er means or the additional securing of exxstmg
indebtedness by such means or by other means {whether in connecuon with the execution and
delivery of the Trust Agrecement or'othcrwise, in ﬁxrtlmrahce of, Qr in connection ;with, the Plan);
(d) the creation, modification, assignment, delivery, filing, or recording of any lease or sublease;
or {e) the creation, modification, assignment, delivery, filing, or recording of any deed or other
instrument of transfer under, in furtherance of, or in connection with, the Plan Documents, any
other agreements or cértiﬁcates of merger, consolidation, dissolution, or liquidation, deed$, bills
of sale, assignments or other instruments of transfer executed in connection with the Plan
Documents or this Order, or any transactions arising out of, contemplated by, or in any way
related to the foregoing, whether occurring on or after the Effective Date, shall not be subject to

any document recording tax, stamp tax, or stamp act, conveyance fee, intangibles or similar tax,
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morigage fax, real estate transfer tax, mortgage'féc;rdiﬁg tax, or any other similar tax or
governmental assessment, and the apprbpn‘ate state or local governmental officials or agents
shail be, and hereby are, directed to fo}cg'd the éollecﬁon of any such taxes or governmental
assessments and to accept for filing and recordation any of the foregoing instriments or other

documents without the payment of any such taxes of povernmental assessments.

B. The Trast

17.  On the Confirmation Date, the Trust shall be established in accordance with the
Trust Documents. On the Effective Date, all Trust Assets shall be transferred to, vested in, and
assumed by the Trust; provided, howev_er, that to the extent that certain Trust Assets, because of
their nature or because they will accrue subsequent to the Effective Date, cannot be transferred
to, vested in, and assumed by the Trust on the Effective Date, such Trust Assets shall be
transferred to, vested in and assumed by the Trust as soon as practicable after the Effective Date,

The Trust and the Trustees are hereby. autlioriépd and empowered to receive the Trust Assets,

18. The Trust shall assume responsibility and lLiability for all Tort Claims and
Demands against the Debtor, Reorganized Swan Transportation Company, TC, the Estate and
their Affiliates and subsidiaries, and such Clmms shall be liabilities of the Trust and shall be paid
by the Trust pursuant to and in accordance with the CRP.

19.  No Entity shall be permitted to execute against or receive distributions from the

Trust except in accordance with the terms of the Trust Documents and the Plan,

20.  Except as otherwisc expressly prov:ded in the Plan Documents and this Order, the
transfer to, vesting in, and assumptlon by the Trust of the Trust Assets as contemplated by the
Plan shall, among other things, (1) dlscharge the Debtor and Reorganized Swan from and in

respect of all Claims and Demands, including Tort Claims, and Tort Demands; (2) discharge,
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release; and extinguish all-obligations and liabilities of the Released Parties from.and in respect
of all Claims and Demands, including Tort Claims or Tort Demands. The Trust shall assume
responsibility and Hability for all Claims and Demands, including Tort élaims and Tort
Demands, and the Trust shall be responsible and liable for all obligations owed by the Trust,

21. The appointment of the initial Trustees, the Trust Advisory Committee; and the
Legal Representative, shall be, and hereby is, approved. FEach Trustee, the Trust Advisory
Commitiee Member and the Legal Representative shall be, and hereby is deemed to be, a "party
in interest" on and aRer the Effective Date within the meaning of Section [109(b) of the

Bankruptey Code.

22.  After the Effective Date, the rights, duties, and responsibilities of the Legal-

Representative shall be as set forth in the Plan Documents.

23, Aﬂer the ‘Effective Date, the nghts dunes, and responsxbx!mes of the Trust

Advisory Committee shall be as set forth in the Plan Documexts

24.  The Trust shall pay all Trust Expenses.v The Debtor, Regrganized Swan

Transportation Company, any Trust Advisory Committee Member, the Legal Representative,

and TC shall have no obligation to pay any Trust Expcnses.

25.  The tenns of the CRP are fair, reasonable and equitable, and they duly preserve
the rights of holders of Asbestos Claxms, Slhca Clanms, and Mxxed Dust Claxms under 28 U.S.C.
§ 157(e), the Bankruptcy Code, and the Bankmptcy Rules.

26.  Ag of the Effective Date, the Trast shall be, and hereby is, ompoﬁ'crcd to initiate,

prosecute, defend, and resolve all fegal actions and other proceedings mlatec} to any asset,

liability, or responsibility of the Trust. The Trust shall be, and hereby is, empowered to initiate,
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prosecute, defend, and resolve all sich actions in the name of Reorganized Swan if deemed

necessary or appropriate by the Trustees, The Trust shall be, and hereby is, responsible for the
payment of all damages, awards, judgments, settlements, expenses, costs, fees, and other charges

incurred subsequent to Confirmation arising from or associated with any legal action or other

procecding which is the subject of the Plan and shall pay or rcimburse all deductibles,

retrospective premium adjustments, or other charges which may arise from the receipt of

insurance proceeds by the Trust. Without in anyway limiting the foregoing, Reorganized Swan

~ and the Trust shall be, and hereby is, empowered to initiate, prosecute, defend, settle, and resolve

all Insurance Actions and to maintain, administer, preserve, or pursue the In-Place Insurance

Coverage, the Insurance Action Recoveries, and the Insurance Palicies.

27.  The Debtor's discharge, and the discharge and release of the Released Parties,
from all Claims as provided herein shail neither diminish nor impair the enforceability of any of
the Insurance Policies. The Trust is, and shall be deemed to be, for all purposes, including but

not limited to for purposes of insurance and. indemnity, the successor to Swan in respect of

Claims and Demands. An Allowed Tort Claim shall be, and.be deemed to be, a judgment against .

the Trust (as successor for all purposes to the liabilities of Swan in respect of Tort Claims) in the

Allowed Amount of Such Allowed Tort Claim.

C  Discharge, Releases and Injunctions

1. The Discharge

28. The Débtor, including as reconstituted as the Reorganized Debtor, is hereby
DISCHARGED as provided in paragraph 9.1 of the Plan, as modified by the Modifications.
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29.  All persons and parties are hereby enjoir;ed and prohibited "from the .
commencement or continuation of any action, the employment of process, or any act to coflect,
recover from, or offset (a) any Claim or Demand, or Interest in the Debtor, Reorganized Swan, or
the Trust by any Entity, (b) any Claim, Released Claim, Demand or cause of action, whether
known or unknown, against the Scitling Iuswm; and uny Cluin, Released Cleum, Demand or
cause of action , whether known or unknows, against the Setiling Insurers, and TC, {¢) any Tort
Claims, and Tort Demands and any and all Claims arising or in any way relating to Tort Claims
or Tort Demands against the Released Parties, and (d) any Claim or Demand for which insurance
coverage or defense could have been asserted in good faith by a Released Party against the
Setiling Insurers, but for the Plan and the refated settlement agreements. The Blackbum
Plaintiffs, the Howland Plaintiffs and Beard Plaintiffs and the Debtor shall immediately upon the
Effective Date dismissal all appeals of cases currently pending with respect to the disputes

among them.

30.  The Debtor 5 hereby fully and finally discharged of any liability or obligation on
a disallowed Claim or a disallowed Interest, and any arder creating a disallowed Claim or a
disallowed Interest which is not a Final Otrder as of the Effective Date solely because of an
Entity's right to move for reconsideration of such order pursuant to Section 502 of the
Bankruptcy Code or Bankruptcy Rule 3008 is hereby deemed to be a Fin_a@ Order on the
Effective Date. Further, (a) all Claims and Interests not allowable under any pro_vision' of section
502 of the Bankruptcy Code, including but not limited to, time-barred Claims and Interests, and
Claims for unmatured interests, are hereby disallowed, and- (b) all Claims, or portion of Claims

for penalties or Norn-Compensatory Damages are hereby disallowed and/or subordinated in

. payment to general unsecured claims, -
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2. Channeling Injunction (Swan Parties)

31.  In order to preserve and pminqie the settlements contemplated by 2;11d provided

for in the Plan (including paragraph §.3(b)) and any agreements previously approved by the

Court, and pursuant to the exercise of the equitable jurisdiction and power of the Court under

Sections 524(g) and 105(a) of the Bankruptcy Code, all Entities that have held or asserted, which

hold or assert, or may in the future hold or assert any Claim or Demand against Swan, TPI of

Texas, Inc., Tyler Sand Company, and/or TC, and each of their respective predecessors and

purchasers, all past or future purchasers of the stock or substantially all of the assets of Swan TPI
of Texas, Inc., and/or Tyler Sand, and these entities, if any, and each of their officers and
directors* (collectively the “Swan Parties” ; which Claim or Demand is based upon, relating to,
arising out of, or in any way connected with (i) Swan, (if) the Tyler Pipe Foundry, regardless of
whether such Claim arises or is related to, in whole or part, during, prior to, or afier the time
period when Swan's subsidiary owned and/or operated such Tyler Pipe Foundry; or (iii} TPI of
Texas, Inc., Tyler Sand Company, or TC's involvement with, or ownership, supervision, or
control of the Tyler Pxpe Foundry are hereby permanently stayed, restrained, and enjoined from
taking any action for the purpose of directly or indirectly collecting, recovering, or receiving
payments satisfaction, or recovery with respect to any such Claim, Demand, or cause of action,

including, but not limited to:

(a) commencing or continuing, in any manner, any action or other proceeding of
any kind with respect 10 any such Claim, Demand, or cause of action against the
Swan Parties, or against the property of the Swan Parties, with respect to any such
Claim or Demand; 4

4. " N : . .
Neither the Plan nor this Order discharge or reléase officers and ditectors of the Swan'Parties from non-
Tort Claims or non-Tort Demands.
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(b) enforcing, attaching, collecting, or recovering by any manner or means, any ’
Jjudgment, award, decres or order against the Swan Parties or against the property
of the Swan Parties with respect to any such Claim or Demand;

(c) creating, perfecting, or enforcing any lien of any kind against the Swan
Parties, or the property of the Swan Parties with respect to any such Claim or
Demand; o

(d) asserting or accomplishing any setoff, right of subrogation, indemnity,
coutribution, or recoupment of any ikind against any cbligation due the Swan-
Parties or against the property of the Swan Parties with respect to any such Claim
or Demand; and ‘ ’ :

(e) taking any act, in any manner, in any place whatsoever, that does not conform
to, or comply with the provisions of the confirmed Plan and the documents
executed incident thereto, relating to such Claim of Demand.

Notwithstanding anything to the contrary >in this Order, the Channeling Injunction (Swan Parties)

shall not enjoin, release or discharge:

(a) the rights of entities to the treatment accorded them under the Plan,
specifically the rights of entities with a Claim or Demand to assert such Claim or
Demand against the trust established pursuant to the Plan;

(b) the rights of entities to assert.any Clsim or Demand for payment of Trust
Expenses against the trust established by the Plan;

(c) the rights of the Trust and any Reorganized Swan to, prosecute any insurance
action against a Non-Settling Insurance Company;

(d) the rights of the Trust-aid Reorganized Swan to assert any Claim, Demand,
debt, obligation, or liability for payment against a Non-Settling Insurance
Company; SRR . ‘L

(e) the rights of TC, and/or its affiliates to assert any Claim, Demand, debt,
obligation, or liability for payment against the Settling Insurance Companies and
any other insurance company with respect to any Claim, Demand, obligation, or
liability which is asserted against TC, and/or its affiliates, but only to the extent
that he Channeling Injunction (Swan Parties) is inapplicable or incffective to bear
such Claim, Demand, debt, obligation, or liability against TC, and its affiliates;

(f) the rights of any Settling Insurance Companies to assert any Claim, Demand,
debt, obligation, or liability against Reorganized Swan and/or TC or its affiliates
for breaches of the Setdement Agreements by and among the Swan Parties and
the Seitling Insurance Companies or the rights of the Settling Insurance
Companies to enforce that agreement against Reorganized Swan and/or TC or its
affiliates.
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32.  The Channeling Ixﬁuﬁcﬁon (Swan Paxties) may be revoked by the Bankruptcy
Court, aﬁer notice and opportumity for hearing, as to TC if TC fails to pay the cash consideration

required under the TC Contribution Agreement, after the Confirmation Order becomes & Final
Order.

3. Channeling Injunction (Settling Insurers)

(8} Inorderto p}esﬁe and promoté the property of the gstate, as well
as the settlements contemplated and provided for in the Plan (including paragraph 9.3(a)), and to
supplement, where necessary, the mjunctnve effect of the discharge and releases detailed herein,
and pursuant to the cxcreisc of the oquitable jurisdiction and power of the court under Section
105(a) of the Bankruptcy Code, notwithstanding any other provision of this Order or of the Plan,
all Entities which have held or asserted; whxch hold or assert, or which may in the future hold or
assert any Claim or Demand against the Settling Insurance Companies based npbn, relating to ,
arising out of, or in any way connected with (i) Swan, (ii) the Tyler Pipe Foundr_&, regardiess of
whether such Claim arises, in whole or part, during,Ap'rior to, or after the period when Swan's
subsidiary owuchaud/or operated the Tyler Pipe Foundry, (i) TPI of Texas, Inc., Tyler Sand
Company, or TC's involvement with, or ownership, supervision or control of the Tyler Pipe

Foundry, or (iv) any insurance coverage: that may apply.to (i), (ii), or (iii) whenever and
wherever arisen or asserted, are hereby permanently stayed, restrained and enjoined from taking
any action for the purpose of directly or indirectly collgqtil_ig, recovering, or receiving payments,
satisfactions, or recovery with respect to any such Claim, Demand, or cause of action, against the
Settling Insurance Compaqies, inclgding but not limited to:

(a) commencing or contmumg, in any manner, any action or other proceedmg of

any kind with respect to any such Claim, Demand, or cause of action against the
Settling Insurance Companies, or against the property of any of the Settling
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Insurance Companies, with respect to any such Claim, Demand, or ciuse of
Action; .

(b) enforcing, attaching, collecting, or recovering, by any manner or means, any
judgment, award, decree, or order against the Settling Insurance Companies or
against the property of the Settling Insurance Companies with respect to any such
Claim, Demand or cause of action; ’

(¢} creating perfecting or enforcing any lien of any kind against the Settling
Insurance Companies or the property of the Settling Insurance Companies with
respect to any such Claim, Demand, or cause of action;

(d) asserting or accomplishing any setoff, right of subrogation, indemnity,
contribution, or recoupment of any kind against any obligation dwe the Settfing
Insurance Companies with respect fo any such Claim, Demand, or cause of action;

(c) taking any act, in any manner, in any place whatsoever, that does not conform
to, or comply with the provisions of the confirmed Plan, and the documents
executed incident thereto, relating to such Claim, Demand, or cause of action.

Notwithstanding anything to contrary contained herein, the Chenneling Injunction (Settling

. Insurers) shall not enjoin, release or discharge:

(@) the rights of entities to the treatment accorded to them under the Plan,
specifically the rights of entities with Claims to assert such Claims against the
Trust in accondance with the Plan; - .

(b} the rights of entities to assert any. Claim, debt, obligation _for lability for
payment of Trust expenses against the Trust; ’

(c) the rights of the Trust and Reorganized Swan to prosecute.any insurance
action against any Non-Settling Insurance Company; :

(d) the rights of the Trust and Reorga'nized'Swan fo assert any Claim, debt, .
obligation, or liability for payment against, a Nor-Settling Insurance Company;

(¢) the rights of TC and/or its affiliates to assert any Clsim, debt, ubligation, or
liability for payment against the Settling Insurance Companies and any other
insurance company with respect to any Claim, debt, obligation, or liability which
is asscrted against TC and/or its- affiliates, but ouly ® the ¢xtent that the
Channeling Injunction (Swan Parties) .is inapplicable or ineffective to bar such
Claim, debt, obligation, or liability against TC and its affiliates;

(D) the rights of Reorganized Swan and/or TC, or its affiliates to assert any debt,
obligation, or liability against the Settling Insurance Companies for breaches of
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" one or more of the Settlement Agreements by and among Swan and/or TC and the
Settling Insurance Companies or the rights of Reorganized Swan and/or TC, or its

affiliates to enforce that agreement agamst the Seitling Insurance Companies
The Channeling Injunction (Settling lnsurers) may be revoked by the Bankruptey Court, after
notice and opportunity for a hearing, as to any Settling Insurance Company ”thatf’.fails to pay the
cash consideration required under such resﬁeciive Settling Insurer's settlement ;xgrcancnt after

the Confirmation Order becomes a Final Order.
4. Continuation of Prloertays and Injunctions

33. Al of the injunctions and/or automatic stays provided for in or in connection with
the Reorganized Case pursuant to Bankruptcy Code section 362 or other applicable law, in
existence immediately prior to Confirmation are hereby decreed to remain in full force and effect
until the Injunctions become effective, and thereafter if so provided by the Plan, this Order or by

their own terms,
34.  The Discharge Injunction, the Channeling Injunction {Swan Parties) and the
Chaaneling Injunction (Settling Insurers) shall become effectlvc on the Effectxve Date and shatl

continue in effect at alt times thereafter.

35.  Notwithstanding anythmg to the oontrury contained in the Plan, all actions in the
nature of those to be en_;omed by the stcharge Injunction, the Channeling Irqunctxon (Swan
Parties) and the Channeling Injunction (Settling Insurets_) are hereby enjoined during the peried

between the Confirmation Date and the Eﬁ'eoﬁve Date.
5. Exoneration

36. The P;otected Parties shall not be lable, other than for willf! misconduct or

gross negligence, to any holder of a Claim or Interest or any other Entity with_ respect to any
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action, omission, forbearance from action, decision, or exercise of discretion taken in connection

with: (a) the manégement or operation of the Debtor, Reorganized Swan, or the discharge of

their duties under the Bankruptey Code, from the Petition Date through and including the
Effective Date, (b) the implementation of any of the transactions provided for, or contemplated
in, the Plan and rclated documents, (c) any action taken in comuection with ciﬂ;cr the
enforcement of the Debtor's rights against any Entities or the defense of Claims asserted against
the Debtor with regard to the Reorgamzatxon Case, (d) any action taken in the negotiation,
formulation, development, proposal, disclosure, confirmation, or implementation of the (i) Plan
or any related documents filed i.n this Reorganization Case, (ii) the settlement, estimation, or
determination of Claims or Dem'ands, or the manner in which such Claims or Demands shall be
paid or (e) the administration of the Plan or the Trust or the assets and property to be distributed
pursuant to the Plan. The Protected Parties may reasonably rely upon the opinions of their
respective counsel, accountants, and other experts or professionals and such reliance, if

reasonable, shall conclusively establish good faith ang the absence of willful misconduct,

37.  The Debtor, the Comrmucc the Legal Representative, and each of their respective
employees, agents, and professionals, and all other Entities that participated in the-formulation,
negotiation, solicitation, approv:;l, and confirmation of the Plan shali be and hereby are entitled
to the rights, benefits and protections of Section 1 125(e) of the Bankruptey Code. .

38.  The Debtor shall l’;Ot be liable, on écco‘unt of afly solicitation of acceptances of the
Plan, or participation in good faith and in"compliance with the applicable prt_;ﬁsions of the
Bankruptcy Code, in the offer, issuance, sale, or purchase of a security, offered or sold under the

Plan, for violation of any applicable Jaw, rule, or regulation goveming-solicitatidﬁ of acceptance
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or rejection ofa plan or the offer, issuance, sale, or purphase of securities pursuant to the express

terms of Section 1125(e) of the Bankruptcy Code.

39.  On the Effective Date, the Committee shall be dissolved and the release and
dischax:ge of the Committce and its members as provided in paragraph 12.5 of the'Plan is hereby

approved and confirmed.
6. General Provisions

40.  The satisfaction, release, and discharge, as well as the injunctions (including, but

. not limited to, the Injunctions) set forth herein shall not serve o satisfy, discharge, release, or
enjoin claims by the Trust, Reorganized Swan, TC, or any other Entity, as the case may be,
against (a) the Trust for payment of Asbéstds Clairﬁs, Silicé Claims, or Mixed Dust Claims in
accordance with the CRP, (b) the Trust for the paymeént of Trust Expenses or (¢} Reorganized

Swan, the Trust, or any other Entity, pursuant to the terms of the TC Contribution Agreement.

41, Tho Dobtor, Reorganized Swan, TC, the Committes, the Trust Advisory
Committee and/or its members, and the Legal Reprwcntative do not, pursuant :io the Plan or
otherwise, assume, agrec to perform, pay, or mdemmfy credltors or othcnmse have any
respomsibilitics for any Habilities or oblxgatmns of the Debtor relating o o anamg out of the
operations of or assets of the Debtor, whether arising prior to, on, or after the Conﬁrmauon Date.
Neither the Debtor, Reorganized .Swan, TC, nor the Trust is, or shall be, a successor to the
Dcbtor by réason of any theory of law or cquity, and none shall buve any successor liability 10
the Debtor by reason of any théory of law or equity, and none shall have any successor or
transferee liability of any kind or character, except that Reorganized Swan and the Trust shall

assume the obligations specified in the Plan and this Order.
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D. Tax Claims

42.  Any Claim of a. taxing authority against the Debtor or Reorganized Swan for
taxes, penatties, interest, additions to tax or other chétges arising out of the filure, if any, of the
Debtor, TC or any other Entity to have paid tax or to have filed any tax return (including, but not
limited to, any income tax returm or franchise tax retumn) in or for any prior year or arising out of
an audit of any return for a period before the Petition Date for which a proof of claim was not

filed prior to the bar date is hereby disallowed.

E.  Executory Contracts

43. The Court ax;prov&c and confirms the rejections of executory contracts and
unexpired leases as provided in the Plan, :

44.  The Court shall detexmme the dollar amount, if any, of the Claim of any Entity
seeking damages by reason of the rcjectzon of any executory contract or unexpxrcd lease;
provided, however, that such Entity must filc a Proof of Claim with the Court before thirty
calendar days followiﬁg the Effective Date. To the extent any such Claim is Alléwed by the
Court by Final Order, such Claim shalI bec&ne, énd shall be treated for all pm];dses under the
Plan, a3 a Class 4 Claim, or if the Cla:m is an Asbcstos Clalm, Silica Clanm, or Mixed Dust
Claim, a Class 3 Claim, and the holder thereof shall receive distributions as a holder of an
Allowed Claim in such Class pmsuant 10 the Plan. The Debtor shall notify those Entities that
may assert a claim for damages from the tcjoction of an exccutory contract or uncxpired lease of

this bar date for filing a Proof of Claim in connection therewith.

45.  The Court hereby approves and confinms the Debtor's assumption of those

executory contracts and unexpired leases listed on Exhibit4 to the Plan. Additionally, the Court
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hereby ap[;roves and confirms all insurance policies under which the Debtor is an instred party
shall be deemed assumed as of the Effective Date.

46.  In addition to the foregoing executory contracts, the Indemnity Agreements
between National Union Fire Insurance Company of Pittsburgh, PA and any of the Swan Parties

relating to policies under which the Debtor is an insured party shall be deemed assumed as of the
Effective Date.

F. Administrative Claims Bar Date

47.  The Administrative Claims Bar Date shall be, and hereby is made, the first
Business Day after thirty days after the Effective Date or such other date as the Court may order.

Claimants holding Adminisirative Claims agamst the Debtor not paid on the Effectzve Date may

submit a Request for Payment of Administrative Expense on or before such bar date. The notice

of Confirmation to be delivered pursuant to Bankmptcy Rules 2002 and 3020(0) shall set forth
such date and constitute mtice of the Admmxstmtwe Claims Bar Date. The Debtor and any
other party in interest shall have thn'ty days after the Administrative Claims Bar Date to review
and object to such Claims before a heating for determination of such Administrative Claim is
held by the Court, provided that such thirty day period of review may be extended by the Court
upon the request of the Debtor or other parties-in-interest.

G. Unsecured Claims Bar Date

48 The Unsecured Claims Bar Dae established by Order of this Cout dated
September 20, 2002, was December 18, 2002

H. Corporate Governance

o——e 4
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49.  This Order shall-constitute all approvals and consents required, if any, by the
Iaws, rules, or regulations of any state ot aﬁy other governmental authority with respect to the
implementation or consummation of the Plan and any other documents, instruments, or
agreements, and any amendments or' modifications thereto, any other acts referred to in or
contemplated by the Plan Documents and any other acts that may be neccessary or appropriate for

the implementation or consurmmation of the Plan.

L Apbroval of Certain Settlements

50. Swan and The Hartford have entered into the settlement agreément listed on
Exhibit 4 to the Plan ("The Hartford Scttlement Agreement™). After considering the probability
of success of the claims that Swan has brought against The Hartford, the complexity of the
litigation, expense, inconvenience, and delay attending to the litigation; the interests of creditors;
and whether the settlement was as product of arm's length negotiations and was entered into in
good faith, the Court has concluded that The Hartford Settlement Agreement is fair, equitable,
and reasonable, is in the best interests of Swan's estate and its creditors, and shoiild therefore be,
and hereby is, assumed and in all respects approved pursuant to 11 U.S.C. §§ 105, 363, 365, 541,

and 1107 and Bankruptcy Rule 9019.

51, Swan and National Surety have ente@d into the settlement agrt;ément listed on
Exhibit 4'to the Plan (the "National Surefy Settlement Agreement"). After considering the
probability of success of the claims that Swan has brought against National Surety, the
cc;mplexity of the litigation, expense, inconvenience, and delay attending to tﬁe litigation; the
interests of creditors; and whether the setﬂeﬁlent was as product of amm's length negotiations and
was entered into in good faith, the Court has concluded that the National Surety Settlement

Agreement is fair, equitable, and reasonable, is in the best interests of Swan's estate and its

-20-
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creditors, and should therefore be, and hereby is, assumed and in all respects approved pursuant
0 11 US.C, §§ 105, 363, 365, 541, and 1107 and Bankruptcy Rule 9019,

'52. Swan and Republic Insurance Cdm;iany have entered into the settlement

. agreements listed on Exhibit 4 to the Plan (the "Republic Setilement Agrecment™). After

considering fhe probab_i!ity of success of the claims that Swan has brought agaiﬂst Rept{blic, the

complexity of the litigation, expense, inconvenience, aﬂd delay attending to the litigation; the

interests of creditors; and whether the settlement was as product of arm's length negotiations and

was entered into in good faith, the Court bas concluded that the Republic Settlement Agreement

is fair, equitable, and reasonable, is in the best interests of Swan's estate and s creditors, and

" should therefore be, and hereby is, assumed.and in all respects approved pursuant to 11 U.S.C.
§§ 105, 363, 365, 541, and 1107 and Bankruptcy Rule 9019.

33.  Swan and U.S, Fire have entered into the settlement agreement list;:d on Exhibit 4
to the Plan (the "U.S. Fire Settlement Agreér}aem").' After considering the probability of success
of the claims that Swan has brought against U.S. Fire, the éomplexity of the litigation, expense,
inconvenience, and delay altending to the liigation; the intcrcsis of creditors; and whether the
settlement was as product of arm's length negotiations andwas entered into in good faith, the
Court has concluded that the U.S. Fire Settlel'nent Agreement is fair, equitable, and reasonable, is
in the best interests pf Swan's estate and its creditors, ;m‘d should therefore be, ‘and hereby is,
assumed and in all respects approved pursuant to 11 U.S.C. §§ 105, 363, 365, 541, and 1107 and
Banknuptcy Rule 9019.

4. Swan and Old Republic have entered into the setflement agreement listed on

Exhibit 4 to the Plan (the "Old Republic Settlement Agteement”).  After considering the

probability of success of the claims that Swan has brought against Old Republic, the complexity

-2
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of the litigation, expense, inconvenience, and delay attending to the litigation;_'-‘thé interests of
creditors; and whether the settlement was as product of arm's length negotiations and was
entered into in good faith, the Court has concluded that the Old Republic Settlement Agreement
is fair, equitable, and reasonable, & in the best interests of Swan's estate and its. creditors, and

should therefore be, and herchy is, assumed and i all respects approved pursuant o 11 U.S.C

8§ 105,363, 365, 541, and 1107 and Bankruptcy Rule 9019,

55.  Swan and Travelers have entered into the settlement agreement listed on Exhibit 4
to the Plan (the “Travelers Settlement Agreement”). Afer considering the probability of success
of the claims that Swan hag brought agairist Travelers, the complexity of the Litigation, expense,
inconvenience, and delay attending to the litigation; the interests of creditors; and whether the
settlement was as product of ami'’s length negotiations and was entered into in good faith, the
Court has concluded that the Travelers Settlement Agreement is fair, equitable, and reasonable,
is in the best interests of Swan's estate and its creditors, ‘and should therefore be, and hereby is,
assumed and in all respects approved pursuant to 11 U.S.C. §§ 105, 363, 365, 541, and 1107 and
Bankruptcy Rule 9019,

56.  Swan and ACE have entered into the settlement agreement listed on Exhibit 4 to
the Plan (the "ACE Séitlement Agreement”). After consideririg the probability of success of the
claims that Swan has brought against ACE, the corﬁp!e)dty of the litigation, expense,
inconvenience, and delay attending to the litigation; the intercsts of creditors; and whether the
settlement was as product of arm's length negotiations and was entered into in good faith, the
Court has concluded that the ACE Settlement Agreement is fair, equitable, and reasonable, is in

the best interests of Swan's estate and its creditors, and should therefore be, and hereby is,

-22-
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assumed and in all respects approved pursuant to 11 U.S.C. §§ 105, 363, 365, 541, :;nd 1107 and
Bankruptcy Rule 9019,

57.  Swan and Allstate have entered into the seftlement agreement listed on Exhibit 4
to the Plan (the "Allstate Settement Agreement”). Afier considering the probability of success of
the claims that Swan has brought against Allstate, the complexity of the litigation, expense,
inconvenience, and delay attending to the litigation; the interests of creditors; and whethgr the
settlement was as product of amm's length negotiations and was entered into in good faith, the
Court has concluded that the Allstate Settlement Agreement is fair, equitable, ana reasonable, is
in the best interests of Swan's estate and its creditors, and should therefore be, and hereby is,
assumed and in all respects approved pursuant to 11 U.S.C. §§ 105, 363, 365, 541, and 1107 and
Bankrupicy Rule 9019,

58.  Swan and CGU have entered into the settlement agreement listed on Bxhibit 4 to

the Plan (the "CGU Settlement Agreemént"}. After canidériﬁg the probability of success of the
claims that Swan has brought against CGU, the complexity of the litigation, expense,
incopvenience, and deluy auending to the litigation; the. interests of creditors; and whether the
settlement was as product of arm's length negotiations and was entered into in ‘good faith, the
Conrt has concluded that the CGU Settlement. Agreement is fair, equitable, and reasonable, is in
the best interests of Swan's estate and its creditors, and should therefore be, l-and hereby is,
assumed and io all vespects approved pursuant to 11 U.S.C. §§ 105, 363, 365, 541, and 1107 and
Bankruptcy Rule 9019,

59.  Swan and The Home have entered into the settlement agreement listed on Exhibit
4 to the Plan ("The Home Settlement Agreement"). After considering the probability of success

of the claims that Swan has brought against The Home, the complexity of the litigation, expense,

23
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inconvenience, and delay aftending to the litigation; the interests of creditors; and whether the

settlement was as product of arm's length negotiations and was entered into in good faith, the

Court has concluded that The Home Settlement Agreement is fair, equitable, and neasonable, is
in the best interests of Swan's estate and xts creditors, and should therefore be, and hereby is,
assumed and in all respests approved pursuant to 11 U.8.C. §§ 105, 363, 365, 541, und 1107 and

Bankruptcy Rule 9019.

60.  Swan and Kemper hawe entered into the settlement agreement listed on Exhibit 4
to the Plan (the "Kemper Settlement Agreement"). After considering the probaﬁility of success
of the claims that Swan has brought agéingt Kemper, the complexity of the litigétion. expen'se,
inconvenience, and delay attending to the litigation; the interests of creditors; and whether the
settlement Qas as product of arm's length negotiations and was entered into in good faith, the
Court has concluded that the Kemper Settiement Agreement is fair, equitable, ana reasonable, is
in the best interests of Swan's estate and its creditors; and should therefore be, and hereby is,
assumed and in all respects approved pursuant to 1i U.S.C. §§ 105, 363, 365, 541, and 1107 and
Bankruptey Rule 9019,

61.  Swan and Atlantic Mutual have entered into the settlement agreement listed on

Exhibit 4to the Plan (the "Atlantic Mutual Settlement Agreement®). Afier considering the
probability of success of the claims that Swan has brought against Atlantic Mutual, the
complexity of the litigation, expense, inconvenience, and delay attending to the litigation; the
interests of creditors; and whether the settlement was as product of arm's length ‘negotiations and

was entered into in good faith, the Court has concluded that the Atiantic Mutual Settlement

- Agreement is fair, equitable, and reasonable, ns in ‘the best interests of Swan's.estate and its
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. creditors, and should therefore be, and hereby is, assumed and in all respects approved pursuant
o 11 US.C. §§ 105, 363, 365, 541, aiad 1107 and Banknsptoy Rule 9019,

62.  Swan and Bellefonte have entered into the settlement agreement listed on Exhibit
4 to the Plan (the -"éellefonte Settlement- Agreement").  After considering the probability of
success of the claims that Swan has brought against Bellefonte, the complexity of the litigation,
expense, inconvenience, and delay attending to the litigation; the interests of creditors; and
whether the settlement was as product of arm's length negotiations and was entered into in good
faith, the Court has concluded that the Bellefonte Settlement Agreement is fair, equitable, and
reasonable, is in the best interests of Swan's estate and its creditors, and should therefore be, and
hereby is, assumed and in all Tespects approved pursuant to 11 US.C, §§ 105, 363, 365, 541, and
1107 and Bankruptcy Rule 9019.

63.  Swanand Zurich have entered into the settlement agreement Bsted on Exhibit 4 to
' the Plan (the “Zurich Settlement Agreement:"'). After considering the probabiliq}f ‘of success of
the claims that Swan has brought against Zurich, the complexity of the litigation, expense,
incouvenience, and delay attending 1o the litigation; the interests of creditors; and whether the -
settlement was as product of amm's length negotiations and was entered into in good faith, the
Court has concluded that the Zurich Settlement Agreement is fair, equitable, and- reasonable, is in
the best interests of Swan's estate and its creditors, and should therefore be, and hereby is,
assumed and in all respects approved pursuant to 1] U.S.C, §§ 105, 363, 365, 541, and 1107 apd
Bankruptcy Rule 9019,

64.  Swan and Appalachian have eritered into the ‘settlement agreement listed on

Exhibit 4 to the Plan (the "Appalachian Seftlement Agreement®). Afier considering the

probability of success of the claims that Swan has brought against Appalachian, the complexity

-25- .
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: of the lmgauon, expense, inconvenience, and delay attcndmg to the litigation; the interests of
creditors; and whether the settlement was a product of arm's !ength negotiations and was entered
into in good faith, the Court has concluded that the Appalachian Settl‘ement Agreement is fair,
equitable, and reasonable, is in the best interests of Swan's estate and s creditors, and should
therefore be, and hercby is, assumcd and in afl respects approved pursuant to 11 U.S.C. §§ 105,
363, 365, 541, and 1107 and Bankruptcy Rnle 9019.

65.  Swan and TC have entered into that Contribution Agreement listed on Exhibit 4

to the Plan (the “TC Contribution Agreemem") After full consideration of the claimis and
potential claims between TC and Swan, the complexuty of litigation, and the expense,
inconvenience, and delay attending to litigation; the interests of creditors; and whether the
Contribution Agreement was a product of arm's length negotiations and was entered into in good
faith, the Court has concluded that the TC Contribution Agreement is fair, equitable, and

reasonable, is in the best interests of Swan's estate and its creditors, and should therefore be, and

hereby is, assumed and in all Tespects approved pursuant to 11 U.S.C. §§ 105, 363, 365, 541, and
1107.

J. Jurisdiction

66.  Until the Reorgamzanon Case is closed, the Court shall and hemby does retain the
fullest and most extensive jurisdiction permwsxble, including that necessary to ensure that the
burposes and intent of the Plan are carried out. Except as otherwise expressly provided in the
Plan, the Court shall and hereby docs retain jurisdiction to hear and determine all Claims against
and Interests in the Debtor, and to adjudicate and enforce all other canses of actxon which may
exist on behalf of the Debtor. Nothing contained herein shall prevent the Debtor, Reorganized

Swan, or the Trust from taking such action as may be necessary in the enforcement of any canse

. ;'26-_
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of action which the Debtor has or may have and which may not have been enforced or

prosecuted by the Debtor, which cause of action shall survive Confirmation of Plan and shalf not

be affected thereby except as specifically provided herein or in the Plan,

67.  Following Confirmation of the Plan, the administration of the Reorganization
Case will continue at least until the completion of the transfers contemplated to be accomplished
on the Effective Date. Moreover, the Trust sha)i be sﬁbject to the continuing jurisdiction of the
Court in accordance with the requirements of Section 468B of the IRC and the regulations issued
pursuant thereto. The Court shall and hereby does also retain jurisdiction for the purpose of
classification of any Claim and the re-examination of Claims which have been Allowed for
purposes of voting, and the determination of such ebjections as may be filed with the Court with
respect to any Claim. The failure by the Debtor to object to, or examine, any. Claim for the
purposes of voting, shall not be deemed 2 waiver of the right of the Debtor, Reotganized Swan,

or the Trust, as the case may be, to object to or re-exarmine such Claim in whole or' part.

68.  In addition to the foregoing, the Court shall and hereby does retain Jjurisdiction for

the following specific purposes aller Cunfinnution 6(‘ e Plan;

(é) to modify the Plan afler Confirmation, pursuant to the provisions
of the Bankruptcy Code and the Bankruptcy R'ulcs;

(b) to correct any defect, cure any omission, I.‘CCOD.CIIC any
inconsisteney, or make any other ncocssary changcs or modifications in or to the PIau, the Trust
Documents, or this Order as may be necessary to carry out the purposes and mtent of the Plan,
including the adjustment of the daﬁe(s) of perfonnancc under the Plan Documents in the event
the Effective Date does not occur as prowded herem so that the intended effect of the Plan may

be substantnally realized thereby,

~27-.
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{©) toassure the pcrfonnance by the D:sbummg Agent and the Trust of

their respective obligations to make dtstn'buuons under the Plan;

(d to enforce and interpret the terms and conditions of the Plan

documents;

{® to énter such orders or judgments, including, but not limited to,
injunctions (i) as are necessary to enforce the title, rights, and powers of the Debtor, Reorganized
Swan, and the Trust, and (ii) as are necessary to enable holders of Claims to pursue their rights
against any Entity that may be liable therefore pursuant to applicable laws or otherwise,

including, but not limitcd to, orders of the Court;

{3] to hear and determmc any motions or contested matters mvolvmg
taxes, tax refunds, tax attributes, tax benefi ts, and similar or related matters with respect to the
Debtor, Reorganized Swan, or the Trust arising on or prior to the Effective Date, arising on
account of transactions contemplated bs; t_l:m Plaﬁ Documents, or relating to'“the period of

administration of the Reorganization Case;

(® to hear and detenmine all applications for compensation of
profossionals and rcimburscmmt_ of expenises under Sections 330, 331 o .503(b) of the
Bankruptcy Code; '

() to hear and determine any causes of action arising during the
period from the Petition Date through the Effective Date;

@ to hear and dctcmunc any causc of action in any way rclated to the
Plan Documents or the transactions contemplatcd thereby, against the Debtor, Reorganized

Swan, TC, the Committee, the TA, the Trust, the Trustees, or the' Legal Repfesenfaiive and their
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respective officers, directers, stockholders, employees, membess, attomeys, aeconntéﬁts,

financial advisors, representatives, and agents;

@  to hear and determine any and all motions pendmg as of
Conﬁrmauon for the rejection, assumption, or assignment of executory contracts or unexpired

leases and the allowance of any Claim resulting ﬁerefrom;

()  to hear and determine such other matters and for such other

purposes as may be provided herein;

O to consider and act on the compromise and settlement of any Claim
against or Interest in the Debtor or its Estate, including, without limitation, any disputes relating

to the Administmtive Claims Bar Date and the Unsecured Claims Bar Date;

(M)  to hear and determine all questions and disputes yegarding title to

the assets of the Debtor, 1ts Estate, or the Trust;

()  to hear and determine any other matters related hereto, including
the implementation and enforcement of all orders entered by the Court in this Reorganization
Case;

(0)  to retain continuing jurisdiction with regard to the Trust sufficient

to satisfy the requirements of Treas. Reg, Section 1.468B-1(c)(1);

(®)  to hear and determine any and all applications brought by the
Trustees to amend, modify, alter, or respect any provision of the Trust Agreement or the CRP,
pursuant to Section 7.3 of the Trust Agreement or Section 7.1 of the Clalms Resolution

procedures, respectively, and;

-29— ’
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(@ ° to enter such érders as are necessaty to implement and enforce the
Injunctions and the other injunctions described horen, inchuding, without Limjtation, orders
extending the protections afforded by Section 524(g) to Settling Insurance Companie;s and the
Swan Parties.

K Miscellaneous

69.  Inaddition to any other conditioné to effectiveness of this Plan, tht_: Effective Date
shall not oceur prior to the Debtor obiaining a private letter ruling form the Intemal Revenue
Service that the Trust is a “qualified scttlement fund” within the meaning of section 4688 of the
Internal Revenue 00&; provided, however, that this condition to cffectivencss may be waived

) by the Debtor with the written consent of TC, the Committee and the Legal Representative.

70.  The Court hereby approves and fixes the Initial Payment Percentage Sum at
twenty-one percert (21%).

71.  The two stipulations and ordem, dated Decsmberz 2002, among Natxonal Union
Fire Insurance of Pittsburgh, PA, the Debtor, the Official Unsecured Creditors' Ccmm:ttee, the
Trust, and the Legal Representative are hereby approved and incmporated by reference and made
past of this Order. In the event snything in this Order conflicts with the terms of those certain
stipulations by and between the Debtor and National Union Fire Insurance Company of
Pittsburgh, PA, approved by order of this' Court éntered on March 7, 2003, the terms of the

stipulation shall control.

72. The Modifications to the Plan filed by the Debtor on December 5, 2002 and
December 9, 2002 are hereby approved and madc a part of the Plan
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73.  Except as otherwise expressly provided in the Plan or otherwise AIIowod by Final
Order of the Cowrt, no interest, penalty, or late chazge arising afier the Petition Date shall be

Allowed on any Claim or Interest.

74.  Any portion of an Allowed Asbestos Claim, Allowed Silica Clalm, or Allowed
Mixed Dust Claim which constitutes Non-Compensatory Damages shall be and hereby is
subordinated to payment in full of other Allowed Asbestos Claims, Allowed Silica Claim, or

Allowed Mixed Dust Claim in accordance with the terms of the CRP.

75. No attorneys' fees, Non-Compensatory Damages, penalties, or interest shall be
pmd with respect to any Clsim or Intcrest cxcept as Allowed by a Final Order of thc Court or in

accordance with the terms of the CRP.

76.  Subject to the limitations provided in Section 553 of the Bankruptcy Code, the
Debtor or the Trust, as applicable, may, but shall not be required to, setoff against auy Claim and
the payments or other distributions to be made pursuant to the Plan in respect of such Claims,
claims of any nature whatsoever the Debtor may have agamst the holder of such Claim, but
neither the failure to do so nor the allowance of any Claim hereunder shall constitute a waiver oy

release by the Debtor of any such claim that the Debtor may have against such holder.
L. Notice

77. Counsel for the Debtor shall serwe forthwith notice of entry of this Order on the

parties who were served with notice of the Debtor’s Plan and Disclosure Statement no Jater than

twenty (20) days after entry of this order and file a Ceruﬁcate of Compliance with the Clerk of
the Court.
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Appendix 75




~

78.  The Debtor shall serve any notice of the entry of any Order by the Court related to
this Order upon all holders of Claims or Interests and on such other parties in interest who were
served with notice by mail of the Confirmation Hearing no later than twenty (20) days after ;:ntry
of this order, which shall constitute notice to such Entities of all matters and deadlines set forth
herein, including notice of the last day for filing Ad.minisn'ativc Claims, claims arising fiom the
rejection of exceutory contracts, and applications for allowances of compensation and/or

reimburseraent of expenses, pursuant to Bankruptcy Rules 2002(f)(7) and 30%0(0).

W
ORDERED in Wilmington, Delswareon £~ ™\,

., | Y
74 / 7 A i L
gm ’

; o 3 Alfred M. Wolin
Chief United States Bankruptcy Judge 5//3 0/ - + United States District Judge '7' PR
In the Westem District of Pennsylvania In the i)istrict of New Jersey'
Sitting in the United States Bankruptcy Court Sitting in the United States District Court
for the District of Delaware for the District of Debware
By Special Designation and Order By Special Designation and Order
Of'the United States Court of Appoals Of the United States Coust of Appeals
For the Third Circait - For the Third Circuit

~32-
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€uterep 2-13-03

grtd 57 /e’%«a‘rafz‘z: J/wafj? ‘ﬂM:/ Z%fff/;m/
%sm/h{e’c{-}e T Wl

IN #HE UNITED STATES BANKRUPTCY COURT B
FOR THE DISTRICT OF DELAWARE 0 €nch Fif
e

n_ ed
Chapter 11 \@[a\B

SWAN TRANSPGRTATION COMPANY, Case No. 01-11690-JKF

Inre:

Debtor,

ORDER{GRANTING MOTION TO CORRECT SCRIVENER’S ERROR IN THE
ORDER CONFIRMING THE PLAN OF REORGANIZATION FOR SWAN
TRANSPORTION COMPANY AND TO MAKE NON-MATERIAL MODIFICATIONS
TO THE PLAN

CAME ON FOR CONSIDERATION the Motion to Correct Scrivener‘s Error in the
Order Confirming the Plan of Reorganization for Swan Transportation Company and to Make
Nou-umterial Modifications to the Plan (the *“Motion™), and having considered thé Motion_aud
finding that no objections were filed to the Motion, the Court finds as follows:

. This Court has retained jurisdiction to, i_nt_er alia, correct any defect, cure any omission,
reconcile any differences, or make any other necessary changes or make any other additions or
modifications in or to the Confirmation Oxder and the Plan that are necessary to carry out the
purposes of the Plan and to make any modifications to the Plan necessary to meet Internal
Revenue Service requirements for the Trust to be ruled a “qualified seftlement fund” within the
meaning of § 468B of the Internal Revenue qué;

The proposed: non-material amendments t6 the Confirmation Order w1ll correct
inadverient scrivener's error in the Confirmation Order and veconcile differences between

provisions of the Confirmation Order ;
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The proposed non-material amendments to the Plan will satisfy concemns of the Internal

Revenue Service over the status of the Trust a5 a qualified settlement fund and will enable the
- purposes and intent of the Plan to be carried out;

The amendments to the Confirmation Order and the Plan are necessary to carry out the
purposes of the Plan;

accordingly, it is

ORDERED that fie Motion is GRANTED and the Confirmation Order is amended to
replace second subparagraph (e) of the Channelin g Injunction (Swan Parties) (Conﬁn.nation
Order at 12, {31) with the fouowing language: '

(¢) the rights of TC and/or its affiliates to assert any Claim,
Demand, debt, obligation or liability for payment against the
Setlling Insurance Companies and any other insurance company
with respect to any Claim, Demand, obligation, or liability which
is asserted apainst TC, and/or its affiliates, but only to the extent
that the Channeling Injunction (Swan Parties) is judicially
determined to be inapplicable or ineffective to bear such Claim,
Demand, debt obligation or Lability against TC, and its affiliates;
however, this section (o) does not apply to the following Settling
Insurers: National Surety, Old Republic, The Hartford, Republic, !
Travelers U.S. Fire, or to any other insurance company that
bocomes a Scttling Insurcr and that is similarly cxompted by
Bankruptcy Court Order from the application of this section (¢);

It is further ORDERED that the court amond the Confirmation Order to inscrt the

following footnote after the phrase “The Hartford” in the above paragraph:

For the purposes of the Channeling Injunction (Swan Parties) the . ‘
term “The Hartford” shall have the definition afforded to the term | ;
i under the sottlement agreomont between Swan and The Hartford
: approved by the Court in this Confirmation Order.
It is Further ORDERED that the’ Court replace second subparagraph (c) of the
Channeling Injunction (Settling Insurers) {Confirmation Order at 14, 432) with the following

language:

Dacument #: 26584 2
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(¢) the rights of TC and/or its affiliates to assert any Claim,

Demand, debt, obligation or lability for payment against the.
Settling Insurance Companies and any other insurance company -

with respect to any Claim, Demand, obligation, or liability which

is asserted against TC, and/or its affiliates, but only to the extent

that the Channeling Injunction (Swan Parties) is judicially
determined to be inapplicable or ineffective to bear such Claim,

" Demand, debt obligation or liability against TC, and its affiliates;

however, this section (e} does not apply to the following Seitling
Insurers: National Surety, Old Republic, The Hartford, Republic,
Travelers U.S. Fire, or to any other insurance company that
becomes a Settling Insurer and that is similarly exempted by
Bankruptey Court Order from the application of this section (e);

It is further ORDERED that the court amend the Confirmation Order {0 insert the

following footnote afier the phrase “Settling Insurance Companies™ in the first paragraph of §
C.3(a} (Confirmation Order at 13, 32):

For the purposes of the Channsling Injunotion {Settling Insurers)
the term “Settling Insurance Companies™ includes The Hartford,
which term shall have the definition afforded to it under the
settlement agreement between Swan and The Hartford approved by
the Court in this Confirmation Order.

It is further ORDERED that the cutreﬁt language in § 3.2(d) of the Plan be replaced with

the following language:

All Unsecured Claims other than Tort Claims against Swan shall
receive, on the Effective Date; from the sum of $125,000 retained
by Swan in o sogregated account, theix pro rata share of $125,000
or such lesser amount as needed for payment in full without
interest. Any portion of this sum remaining after all such claims
have been paid in full without interest shall be transferred to the
Trust. The Debtor believes that this Class is unimpaired; however,

the Class may be impaired depending on the doflar amount of
claims ultimately allowed in this Class.

It is further ORDERED that, in § 4.1 of the Plan, the term “Unsecured Claims (including

Tort Claims)” be replaced with the term “Tort Claims.”

Document #: 26584
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It is further ORDERED that, in § 4.1.0of tfxc Plan, the term “Allowed Unsecured Claims™
be replaced with the term “Tort Claims.”

It is further ORDERED that, in § 4.1 of the Plan, the term “Unsecured Claims™ be
replaced with the term “Tort Claims.” -

Tt is further ORDERED that, in § 4.3' of the Plan, tho phraso “(other than Chss 4 Claims)”
be inserted after the words “responsibility and liahiliiy for all Claims and Demands” in the final
seftence. _

It is further ORDERED that, in § 8.1 of the Plan, the term “Unsecured Claims including
Tort Claims” be replaced with the term “’I‘oﬁ Claims.™

It is further ORDERED that, in § 8.1 of the Plan, the term “Swan’s Unsecured Claims”
be replaced with the term “Swan’s Tort Ciaims."

It is further ORDERED that, in § 9.4 of the Plan, the phrase “or (b) the Trust for the

payment of Trust Expenses™ be replaced with the phrase “(b) the Trust for the payment of Trust
" Exponscs or {¢) Reorganized Swan for paymc;,nt of Class 4 Claims.”

It is t‘urthér ORDERED that, in § 11.1(a) of the Plan, the term “Unsecured Claims” be
replaced with the term “Tort Claims.”

Document #: 26584 4
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It is further ORDERED that, in § 11.1(b) of the Plan, the term “Unswuted Claims” be
replaced with the term “Tort Claims™ in each of the & es the former Ié(m is used.
ORDERED in Wilmington, Delaware

QuJM, SC T gelat, ¢

Judith K. Fnzgm\a' M Wolm
Chxef United States Bankruptey Judge inthe  United States Dls it Judge in the District of
Western District of Pennsylvania Jersey
Sitting in the United States Bankruptcy Court ~ Sitting in the United States District Court for
for the District of Delaware by Special the District of Delaware by Special
Designation and Order of the United States Designation and Order of the United States
Court of Appeals for the Third Circuit Court of Appeals for the Third Circuit
14 / (7 [0 _NOUSZHBEW 20 2oo R
Date © 7/ Date !
i
i
Document #: 26584 5 ‘
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE:

SWAN TRANSPORTATION COMPANY,
CASE NO. 01-11690 (IKF)

Debtor.

LTS LO% WN OO VD ON s

Chapter 11

FINDINGS OF FACT AND CONCLUSIONS OF LAW REGARDING THE PLAN OF
REORGANIZATION UNDER CHAPTER 11 OF THE UNITED STATES
BANKRUPTCY CODE FOR SWAN TRANSPORTATION COMPANY

Swan Transportation Company (“Swan" or the "Debtor") having proposed and filed, on
September 17, 2002, with the approval and consent of the Legal Representative for Unknown
Asbestos Claimants (the "Legal Representative"), the Official Committee of Unsecured Creditors
(the "Committee"), and Tyler Technologies, Inc. ("TC"), the Plan of Reorganization Under
Chapter 11 of the United States Bankruptcy Code for Swan Transportation Company da'ted
September 17, 2002 (the "Plan™)'; the Court having presided over the proceedings regarding the
confirmation of the Plan in Case No. 01-11690 (JKF); the Court having reviewed the Plan, the
Disclosure Statement, all pleadings filed in connection with the confirmation of the Plan and all
objections to confirmation of the Plan and the stipulation and other agreements resolving those
objections; the Court having considered the statements and arguments of counsel in support of

the confirmation of the Plan presented at a hearing betore the Court held on December 9, 2002

! Capitalized terms used in thesc Findings and Conclusions shall have the meanings ascribed to them in the
Glossary of Terms for the Plan Documents Pursuant to the Plan of Reorganization Under Chapter 11 of the United
States Bankruptcy Code for Swan Transportation Company (the "Glassary™), unless otherwise indicated or defined
in the Order Approving thc Disclosure Statement and Confirming the Plan of Reorganization for Swan
Transportation Company (the "Confirmation Order") or herein. Any capitalized term used in these Findings and
Conclusions that is not defined hercin nor defined in the Plan, but that is defined in the Bankruptcy Code or the
Bankruptcy Rules, shall have the meaning ascribed to such term in the Bankruptcy Code or the Bankruptcy Rules.
Such meanings shall be equally applicable to both the singular and the plural forms of such terms. The term "Plan”
shall hereinafter vefer to the Plan as modified by the Technical Modifications 1o the Plan filed by Dcbtor on
Decemb er 5, 2002 and December 9, 2002,
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(the "Hearing"); the Court having considered all testimony presented and evidence admitted at
the Hearing; and the Court finding that (a) notice of the Confirmation Hearing and the
opportunity of any party in interest to object to or to otherwise be heard with respect to
Confirmation of the Plan was reasonable, adequate and sufficient, in accordance with applicable
law including, but not limited to, Scctions 105 and 524(g) of the Bankruptcy Code and
Bankruptcy Rules 2002(b) and 9006, as to all parties to be affected by the Plan and the
transactions contemplated thereby, and (b) the legal and factual bases presented at the Hearing
establish sufficient cause for the relief granted in the Confirmation Order, the Court hereby

makes the following Findings of Fact and Conclusions of Law. 2

A, Findings Of Fact
1. Background
1. On December 20, 2001 (the "Petition Date"), Swan filed a voluntary

petition for relief under Chapter 11 of the Bankruptcy Code.

2. No trustee or examiner has been appointed in the Reorganization Case.
The Debtor has continued to operate its busincss and managg its property as debtor-in-possession

pursuant to Sections 1107 and 1108 of the Bankruptcy Code.

3. The Debtor, a Delaware Corporation, was originally formed under the
name Tyler Pipe Industries, Inc. From the date of its incorporation until 1973, the Debtor was a
wholly owned subsidiary of Tyler Pipe, which itself was a wholly owned subsidiary of TC. In
1973, TC consummated an internal corporate reorganization under which Tyler Pipe transferred

certain of its assets to the Debtor, Tyler Pipe transferred the stock of the Debtor to TC, and then

% These Findings and Conclusions constitute the Court's findings of fact and conclusions of law under Rule
52 of the Federal Rules of Civil Procedure, as made applicable by Bankruptcy Rules 7052 and 9014. Any finding of
fact shall constitute a finding of fact even if it is stated as a conclusion of law, and any conclusion of law shall
constitute a conclusion of law cven if it is stated as a finding of fact.

2.
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TC transferred the stock of Tyler Pipe to the Debtor. Following this reorganization, Tyler Pipe
was a wholly owned subsidiary of the Debtor and the Debtor was a wholly owned subsidiary of
TC. In 1981, Tyler Sand was formed as a wholly owned subsidiary of Tyler Pipe. Tyler Sand
sold sand to Tyler Pipe. In December 1992, TC consummated a second internal corporate
reorganization, which resulted in thc Dcbtor transferring the asscts of Tyler Pipe to a new
corporation, New TPI, Inc., and subsequently effecting a spin off of the new entity by giving the
shares of the rew entity, which thereafter changed its name to Tyler Pipe Industries, Inc., to TC.
In 1995, TC sold all of the Debtor's stock and all of the assets of Tyler Pipe Industries, Inc. to an
unrelated third party and Tyler Sand was dissolved. Subsequent to the sale, TC agreed to
repurchase the shares of the Debtor from the buyer and therefore Swan remains a wholly owned
subsidiary of TC. Since December 1993, however, the Debtor has not conducted any operations
or owned any assets, other than various insurance policies issued to Swan and other related

entities.

2. Development of the Plan and The Disclosure Statement

4, The Plan Documents, including without limitation, the CRP, are the
product of the negotiations between the Swan Parties, the Ad Hoc Committee, the Committee,
the Legal Representative, TC, and the Settling Insurers and as such they represent a nomr

collusive settlement among the parties.

3. Development of the TC Settlement

5. The Court finds that the Released Claims that could be brought against the
Swan Parties, including TC or TC's affiliate or subsidiary corporations, and the Settling
Insurance Companies are appropriate for compromise and settlement and appropriately enjoined

as provided in the Confirmation Order.
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6. The Court finds that the TC Contribution Agreement is the product of
amm's length bargaining by and betwcen TC, Swan, the Ad Hoc Committee, and the Legal

Representative, and was entered into in good faith by all such parties and is non-collusive.

7. The Couwrt finds that Swan and TC are receiving the consideration that

they are to receive under the Plan and the TC Contribution Agreement in good faith.
4. Notice of Certain Matters Relating to the Reorganization Case

8. By order dated January 17, 2002, the Court authorized the retention of

Lain, Faulkner & Co., P.C. ("Lain Faulkner") as Claims, Noticing and Balloting Agent in this

bankruptcy case.

9. On January 31, 2002, Merrill Corporation, under the supervision of Lain
Faulkner, served the Notice of Commencement of Case, Meeting of Creditors, and Fixing of
Certain Dates on all creditors listed on the creditors' matrix filed in this case. Lain Faulkner

properly and timely fulfilled all of its duties in accordance with applicablc orders of the Court.

10.  Notice of the Hearing on the Approval of the Disclosure Statement and the
Deadline to File Objections thereto was provided by Lain Faulkner to all parties entitled to

receive such notice.

I.  Notice of the Confirmation Hearing and the Deadline to File Objections
and/or Votes on the Plan was provided by Lain Faulkner, by mail, to all known Claimants, all
former employees of the Tyler Pipe Foundry, the Legal Representative, all of Swan's Interest
Holders, and all parties requesting notice. The Court finds that such notice satisfics thc

requirements of the Federal and Local Rules of Bankruptcy Procedure.

-4-
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12. Lain Faulkner sent Notice of an Erratum correcting a clerical error in an
Exhibit to the Plan to all parties in interest, other than the Settling Insurance Companies, on
November 6-7, 2002. The Debtor's attorney sent Notice of the Erratum to the Settling Insurance
Companies and other parties requesting Notice on November 11, 2002. The Court finds that no
substantial rights of any party in intercst were affected by the clerical crror contained in Exhibit 2

to the Plan and corrected by the Notice of Erratum.

13. Timely Notice of the Proof of Claim Bar Date was provided by Lain

Faulkner by mail to all Tort Claimants, the Legal Representative and all former employees of the

- Swan Parties and/or TC. The Debtor's attorney provided timely Notice of the Claims Bar Date to

the Insurance Providers.

14. The Debtor undertook an extensive notice program approved by the Court.
As detailed more specifically in the Affidavits of Kathy Kinsella and Nancy Jamieson, the
Debtor gave notice of, among other things, the Confirmation Hearing, the Deadline to Object to
and/or Vote on the Plan, and the Proof of Claim Bar Date to all known claimants by direct mail.
The Debtor also provided notice to potential and/or unknown claimants via radib_and television

commercials and publication in numerous periodicals.

1s. All noticcs have been given as required by the Bankruptcy Code, the

Federal Rules of Bankruptcy Procedure and the Orders of this Court.

s. Solicitation With Respect to the Plan

16. On September 20, 2002, the Court approved Lain Faulkner's directions
and endeavors to mail solicitation packages, consisting of, among other things, the Plan, the

Disclosure Statement, and the official ballot, to all appropriate entities.

-5-
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17. All solicitation packages were properly and timely distributed to all

appropriate entities by Lain Faulkner and/or the Debtor's attorney.
6. Balloting Results With Respect to the Plan

18.  Lain Faulkner processed and tabulated all ballots filed with respect to the
Plan in accordance with the requirements of the Bankruptcy Code, the Bankruptcy Rules, and
this Court's order of September 20, 2002. The balloting procedures utilized by the Debtor and
the resulting voting with respect to the Plan were fair and properly conducted. The results of the
ballot tabulation process are set forth in the affidavit of Marla Reynolds certifying the
methodology for the tabulation of and results of voting with respect to the Debtor's Plan prepared

by Lain Faulkner submitted as evidence at the Confirmation Hearing,

19.  Classes | and 2 are unimpaired and are deemed to have accepted the Plan

pursuant to § 1126(f) of the Bankruptcy Code.

20. Classes 3, 4, 5, and 6 arc impaircd. Class 3 voted overwhelmingly Lo
accept the Plan. None of the Class 4 creditors cast ballots. Classes 5 and 6 receive nothing
under the Plan on account of their claims and/or interests, and therefore are deemed to have

rejected the Plan.

21. Two-thousand eight-hundred and sixty-two (2,862) ballots were returned
and properly cast by Class 3 Claims. Two-thousand sever-hundred and seventeen 2,717)
ballots representing $2,717.00 in amount of Class 3 Claims were counted as having been cast in
favor of the Plan and ninety-two (92) ballots representing $92.00 in amount of Class 3 Claims
were counted as having been cast against the Plan. More than 94.93% in dollar amount and

more than 94.93% in number of the holders of Class 3 Claims voting on the Plan voted to éccept
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the Plan. Accordingly, holders of Class 3 Claims accepted the Plan by a vote of at least two-
thirds in dollar amount and more than one-half in number of those voting. Further, over 75% of

those voting on the Plan have accepted the Plan, satisfying the requirements of Section 524(g) of

the Bankruptcy Code.

22.  The Legal Representative, as spokesperson for the Unknown Tort

Claimants, supports and accepts the Plan.
7. Compliance with the Requirements of the Bankruptcy Code

23.  The Plan is dated and identifies the name of the submitting entity, in

accordance with Bankruptcy Rule 3016(b).

24, The Claims or Interest in each class are substantially similar to the other
Claims or Interests in such class. A reasonable basis exists for the choices made in the Plan's

classification schemes and the classification of Claims and Interests is fair, rcasonable, and

necessary,

25.  Article 2 of the Phn designates classes of Claims, other than Claims of a

kind specified in Section 507(a)(1), 507(a)(2) or 507(a)(8) of the Bankruptcy Code and classes of

Interests.

26.  Aurticle 3 of the Plan specifies those classes of Claims and Interests that are

not impaired under the Plan.

27.  Article 3 of the Plan specifies the treatment of each class of Claims or

Interests that is impaired under the Plan.
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28.  Article 3 of the Plan provides the same treatment for each Claim or
Interest of a particular class, unless the holder of a particular Claim or interest agree to a less

favorable treatment of such particular Claim or Interest.

29.  The Plan provides for adequate means for implementation of the Plan.
Articles 3, 4 and 8 of the Plan provide for, among other things: (a) the distribution of Cash, in
satisfaction of Allowed Administrative Claims, Allowed Priority Tax Claims and Allowed
Claims in Classes 1 and 2; and (b) reasonable and appropriate mechanisms for the establishment
and funding of the Trust, which Trust shall, among other things, address and direct the
liquidation and resolution of all Tort Claims and preserve, hold, manage, and maximize the Trust
Assets for use in paying and satisfying Allowed Tort Claims. The Plan provides for the Trust to
be funded by, among other things, the Trust Assets and 100% of Reorganized Swan Common

Stock.

30.  Pursuant to section 1123(b}(2) of the Bankruptcy Code, the Plan
constitutes a motion by the Debtor to reject any unexpired lease or executory contract that has
not been capressly assumed by the Debtor with the Court's approval on or prior to the
Confirmation Date, except those executory contracts and unexpired leases listed on Exhibit 4 to
the Plan (as such list may be amended or supplemented up to and including the Confirmation
Date), and the Debtor shall likewise assume any unexpired lease or executory contract the
Debtor entered into after the Petition Date to the extent such contract or lease is executory or
unexpired, respectively, under section 365 of the Bankruptcy Code. Additionally, all insurance
policies under which the Debtor is an insured party shall be deemed assumed as of the Effective

Date.

8-
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31.  The decisions of the Debtor regarding the rejection of executory contracts
or unexpired leases, as reflected in the Plan, are based on and are well within the reasonable and
sound business judgment of the Debtor and are in the best interests of the Debtor and its Estate.
Further, the assumption of the executory contracts and unexpired leases as set forth in the Plan is
a rcasonablc cxercisc of the Debtor's business judgment and is in the Lest interests of the Debtor
and its Estate, and the Debtor will promptly cure any defaults and provide adequate assurance of
future performance. The Indemnity Agreements between National Union Fire Insurance of
Pittsburgh, PA, and any of the Swan Parties relating to policies under which the Debtor is an

insured party shall be deemed assumed as of the Effective Date.

32.  The Debtor complied with the applicable provisions of the Bankruptcy
Code and Bankruptcy Rules. Moreover, the Debtor, its respective agents, dircctors, officers,
employees, and professionals, and any other Entities that solicited acceptances of the Plan
including, but not limited to, the Committee and the Legal Representative, have acted in good
faith within the meaning of section 1125(e) of the Bankruptcy Code and are entitled to the

protections afforded thereby.

33.  The totality of the circumstances surrounding the formulation and
proposal of the plan, including, but not limited to, the evidence presented at the Confirmation
Hearing that the Plan is the result of extensive arms' length negotiations between and among the
Debtor, the Committee, the Legal Representative, TC and others and that the Plan is designed
and intended, among other things, to: (i) provide a simple, economical procedure for obtaining
and encouraging the prompt, efficient and equitable resolution of all ‘Yort Claims, (ii) provide fair

and equitable compensation to holders of non-Tort Claims (non are known), and (iii) resolve
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disputed issues in a complete and fair manner, demonstrate that the Plan was proposed in good

faith and not by any means forbidden by law.

34.  The Plan was proposed with the legitimate and honest purpose of

maximizing the returns to creditors of the Debtor.

35, The primary purpose of the Plan is not the avoidance of taxes or the
avoidance of the requirements of section 5 of the Securities Act of 1933, 15 U.S.C. §77a. et seq.

(the "Securities Act").

36. All post-petition payments made or to be made by the Debtor, or by any
Entity issuing securities or acquiring property under the Plan, for services or for costs and
expenses in or in connection with the Debtor's Bankruptcy Case, or in connection with the Plan
and incident to the Reorganization Case, have been approved by, are approved pursuant to this
Confirmation Order, or are subject to the further approval of, the Court, as reasonable and

necessary.

37.  The Debtor disclosed the identity and affiliations of the initial directors
and officers of Reorganized Swan, the initial Trustees of the Trust, the initial Trust Advisory
Committee and the initial post-confirmation Legal Representative. Based on, among other
things, the experience, education, and/or particular skills of each, the manner of selection of each
and any successors thereto, the appointment or continuance of the proposed directors, officers,
trustces, advisors, members, representatives and administrators is sunsistent with the interests of

the holders of Claims and Interests and with public policy.

38. At the Confirmation Hearing, the Debtor disclosed the identity of the

initial directors of Reorganized Swan and the initial Trustees of the Trust as James Hueggenard,
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W.D. Hilton, Jr., and Randall Grooms. The Debtor also disclosed the nature of the compensation

to be paid to such individuals.

39.  The Plan and Trust provide for the selection of successor Trustees.

40. The Debtor has disclosed the initial post-confirmation Legal
Representative as Richard B. Schiro. The Debtor has also disclosed the nature of the

compensation to be paid to the post-confirmation Legal Representative.

41.  The Plan and Trust provide for the selection of a successor Legal

Representative,

42. It is fair, reasonable and necessary under the circumstances and will help
ensure the successful operation of the Trust for the TAC members to receive reimbursement for

their expenses incurred in performing their duties.

43.  The Plan and Trust provide for the selection of a successor member to the
TAC.
44. The Debtor's current business does not involve the establishment of rates

over which any regulatory commission has or will have jurisdiction after confirmation of the

Plan.

45.  The Plan provides that holders of Allowed Claims in Class 3 will receive a

distribution equal to the Payment Percentage multiplied by the Allowed Amount of their Claim,

in cash on, on the Distribution Date.

46.  The proposed distribution under the Plan to holders of Allowed Claims in

Class 3 is fair, reasonable, has an adequate factual basis and is appropriate.

~11-
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47.  In a liquidation under Chapter 7 of the Bankruptcy Code, holders of

claims and interests would receive less than what the Plan provides.

48.  Liquidation of the Debtors' assets under Chapter 7 would result in a loss to
the Debtor's Estate of valuable assets such as (a) a substantial portion of the value to be paid
under the settlement agreements with the Settling Insurers, and (b) the monies and other benefits

realized from the Debtor's settlement with TC and its affiliates.

49. A liquidation under Chapter 7 would result in a smaller distributions being
made to creditors that those provided for in the Plan because, among other things, in a chapter 7
case, (a) a scction 105 and scction 524(g) injunction cannot be provided to the Insurance
Companies and TC, which would result in less favorable settlement or no settlements at all; and
(b) there would be no funded Trust available to pursue Insurance Actions against Non-

Participating Insurers.

50. The Plan provides that each holder of an Allowed Administrative Claim,
except to the extent that the holder of such Claim has agreed to a different treatment, shall
receive the Allowed Amount of such holders' Claim, in Cash, on the Distribution Date, except
those Administrative Claims representing post-petition liabilities incurred in the ordinary course
of business of the Debtor and post-petition liabilities arising under loans or advances to the
Debtor, which Claims shall be paid by Reorganized Swan as applicable in accordance with the
terms and conditions of the particular transactions relating to such liabilities and any agreements

relating thereto.

51. Confirmation of the Plan is not likely to be followed by the liquidation, or

need for further financial reorganization, of Reorganized Swan or the Trust.
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52.  As demonstrated by, among other things, the financial information
contained in the Disclosure Statement, and the evidence adduced at the Confirmation Hearing,

with respect to the Trust's financial condition, the Trust will be able to meet its financial

obligations under the Plan.

53.  The Debtor or Reorganized Swan will possess Cash necessary to satisfy
Allowed Administrative Claims on the Distribution Date, or as otherwise required by Article 1 of

the Plan.

54.  The Debtor or Reorganized Swan will possess Cash necessary to satisfy

Allowed Claims in Class 1 on the Distribution Date.

55. The Debtor will possess Cash necessary to cure any defaults relating to all

executory contracts and unexpired leases assumed pursuant to the terms of the Plan.

56.  The Plan consists of and incorporates a series of agreements negotiated
among the Debtor and other entities, including but not limited to, the TC Contribution

Agreement and the Insurance Settlement Agreements, to ensure the success and feasibility of the

A Plan.

57.  The terms and conditions of the and the agreements contemplated by the

Plan are fair, equitable, reasonable and non-collusive, and in the best interest of the Debtor's

creditors and its Estate,

58.  The terms and conditions of the Plan and the seitlements and compromises
contained in the Plan are fair, reasonable, equitable, and in the best interests of thc Dcbtor's

creditors and its Estate.
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59.  On the Effective Date or as soon thereafter as is practicable, the following
i assets, among others will be transferred to, vested in and assumed by the Trust, subject to any

notification requirements contained in the Plan:

(a) 100% of the Reorganized Swan Common Stock;

(b) Excess Cash;

(c) by operation of law and otherwise by reason of the transfer of 100% of the
common stock of Swan, all of the Insurance Policies and all rights pursuant thereto;

(d) the proceeds of the Insurance Settlemert Agreements;

(e) the proceeds of the Insurance Coverage;

6] the proceeds of any recovery from the Coverage Litigation;

&) the proceeds of the TC Contribution Agreement.

60.  The Trust will also derive benefits from certain agreements with TC,

among others, including the TC Contribution Agreement and the Insurance Settlement

Agreements.

61.  Reorganized Swan will operate free of liability for Tort Claims after

Confirmation of the Plan other than as set forth in Article 4.3 of the Plan.

62. A principal purpose of the Trust is to preserve, manage, and maximize

Trust Assets for use in paying and satisfying Allowed Tort Claims.
63.  The value of the Trust Assets is uncertain.

64. All fees payable under 28 U.S.C. §1930, if any, have been paid or will be
paid on the Effective Date. The Debtor or Reorganized Swan will possess Cash necessary to pay
any fees payable under 28 U.S.C. § 1930, that come due post-confirmation and until closing of

the case.
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65.  The Debtor has no obligation to pay retiree benefits, as that term is defined

in Section 1114 of the Bankruptcy Code.

66.  There are no classes of Interests in Swan that are junior to the Interests

classified in Class 6.
8. Additional Findings Related to Section 524(g) and 105(a)

67.  The Channeling Injunctions are to be implemented in connection with the

Trust.

68.  The Channeling Injunctions are reasonable, appropriate and necessary and
are critical to the viability of Reorganized Swan and to the successful implementation of the

Plan.

69. As of the Petition Date, the Debtor had been named as a defendant h
personal injury actions seeking recovery for damages allegedly caused by the presence of, or
exposure to, asbestos or asbestos containing products, silica or silica containing products, and

various other industrial dusts.

70. As of the Petition Date, Swan had been named as a defendant in lawsuits

by approximately 1,648 holders of Asbestos Claims, Silica Claims, and Mixed Dust Claims.

71. The Trust shall assume the liabilities of Swan with respect to the Asbestos

Claims, the Silica Claims, and the Mixed Dust Claims.

72. The Trust is to be funded in whole or in part by the securities of the

Debtor and by the obligations of the Debtor to make future payments, including dividends.

73. The Trust is to own a majority of the voting shares of Reorganized Swan.
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74.  The Trust is to use its assets and income to pay Allowed Asbestos Claims,

Allowed Silica Claims, and Allowed Mixed Dust Claims.

75, The Debtor is likely to be subject to substantial future Demands for
payment arising our of the same or similar conduct or events that gave rise to the Asbestos
Claims, Silica Claims and Mixed Dust Claims, which are addressed by the Channeling

Injunctions.

76. The actual amounts, numbers and timing of future Demands cannot be

determined with certainty by the Debtor.

/1. Pursuit of Demands outside the procedures prescribed by the Plan is likely

to threaten the Plan's purpose to deal equitably with Claims and future Demands.

78.  The terms of the Channeling Injunctions, including provisions barring

actions against third parties, are set out in the Plan and in the Disclosure Statement.

79. ‘The Plan establishes, in Class 3, a separate class of claimants whose

Claims are to be addressed by the Trust.

80. The class of claimants whose Claims are to be addressed by the Trust, has

voted, by more than seventy-five percent (75%), in favor of the Plan,

81. Pursuant to court orders or other authority, the Trust shall operate through
mechanisms such as structured, periodic or supplemental payments, pro rata distributions,
matrices or periodic review of estimates of the numbers and values of Asbestos Claims, Silica
Claims and Mixed Dust Claims, or other comparable mechanisms, that provide reasonable
assurance that the Trust shall value, and be in a financial position to pay, Tort Claims and

Unknown Tort Claims that involve similar claims in substantially the same manner.
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82.  The Legal Representative was appointed by the Bankruptcy Court as part
of the proceedings leading to issuance of the Channeling Injunctions for the purpose among other
things, protecting the rights of the Unknown Tort Claimants who might assert claims of the kind

addressed in the Channeling Injunctions and the transferred to and assumed by the Trust.

83.  The Released Parties are appropriate third parties, as that term is defined

in Section 524(g)(4)(A)(ii) of the Bankruptcy Code, and consist of the following entities:

(a) the Debtor, Reorganized Swan and TC, any of their respective successors
or assigns and each of their present and former directors, officers agents, attorneys, accountants,
financial advisors, investment bankers and cmployccs;

(b) the Released Swan Parties;

(c)  the Released TC Partiés; and

() the Settling Insurance Companies.

84.  Identifying, in the Confirmation Order and in these Findings and
Conclusions, each Debtor or beneficiary of the Channeling Injunctions, in such Injunctions with
respect to Demands, is fair and equitable with respect to such persons that might subsequently
assert Asbestos Claims, Silica Claims or Mixed Dust Claims or Demands against each such
Debtor or beneficiary in light of the benefits provided, or to be provided, to the Trust on behalf

of such Debtor or such beneficiary.

85.  Each beneficiary of the Channeling Injunctions is, has been, or may in the
future be, by name or as part of an identifiable group, alleged to be directly or indirectly liable
for Asbestos Claims, Silica Claims or Mixed Dust Claims against the Debtor by reason of the

beneficiary's :
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(a) ownership of a financial interest in the Debtor, past or present affiliate of
the Debtor or a predecessor in interest of the Debtor;

(b)  involvement in the management of the Debtor or a predecessor in interest
of the Debtor, or service as an officer, director or employee of the Debtor or a related party;

{c) provision of insurance to the Debtor or a related party; or

(d) involvemert in a transaction changing the corporate structure, or in a loan
or other financial transaction affecting the financial condition of the Debtor or a related party,
including but not limited to involvement in providing financing (debt or equity), or advice to an
entity involved in such a transaction; or acquiring or selling a financial interest in an entity as

part of such transaction.

86.  Each beneficiary of the Channeling Injunctions comes within the scope of

and is covered, protected and benefited by the Channeling Injunctions.

87.  The following Entities are Settling Insurers: (@) The Hartford; (b)
National Surety; (c) Republic; (d) U.S. Fire; (e) Old Republic; (f) Travelers; (g) ACE, (h)
Allstate; (i) Appalachian; (j) CGU; (k) The Home; (1) Kemper; (m) Atlantic Mutual; (n)

Bellefonte; and (o) Zurich.

88.  The Legal Representative supports the Plan, has consented to the
Jurisdiction of the Court over him and his constituents for all purposes of all matters relating to
or affected by the Plan, and approves of the treatment provided to holders, both present and
future, of Asbestos Claims, Silica Claims and Mixed Dust Claims, including but not limited to,

the issuance of the Channeling Injunctions.
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89. There is an identity of interest between the Debtor, TC, its affiliates and
subsidiaries, all past purchasers of the stock or éubstantially all the assets of Swan, TPI of Texas,
Inc., and/or Tyler Sand, and the Settling Insurance Companies such that a suit against TC, its
affiliates and subsidiaries, all past purchasers of the sock or substantially all of the assets of
Swan, TPI of Texas, Inc., and/or Tyler Sand, or the Scttling Insurance Companics is, in cssence a

suit against the Debtor or will deplete assets of the estate.

90. TG, its affiliates and subsidiaries, and the Settling Insurance Companies

have contributed substantial assets to the reorganization.

91. The reorganization of the Debtor requires the Dcbtor to be frec from
indirect lawsuits against it arising from indemnification or contribution claims which could be
asserted by TC, its affiliates and subsidiaries, or the Settling Insurance Companies as a result of
Tort Claims asserted against TC, its affiliates and subsidiaries, or the Settling Insurance

Companies. Therefore an injunction to protect TC, its affiliates and subsidiarics, and the Settling

Insurance Companies is essential.
92.  The Tort Claimants have voted overwhelmingly to accept the Plan.

93. The Plan provides a mechanism to pay the classcs affected by the

injunction.

94.  The Plan and the CRP provide a method by which Tort Chimants who do

not choose to settle to pursue their claims within the confines of the Plan and the CRP.
9. Findings Concerning Certain Settlements

9s. In June 2001, Swan reached an agreement in principle with attorneys

representing the Blackbum Plaintiffs, the Howland Plaintiffs and Beard Plaintiffs (the "Judgment
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Plaintiffs' Settlement”). The Judgment Plaintiffs' Settlement resolves all pending disputes
regarding the judgment that were entered in favor of these claimants. In connection with such
Settlement, the Parties have agreed that any pending appeals will be dismissed, and that the

paperwork needed to close the cases, including relcases, will be executed and exchanged.
10. Pre-Confirmation Modifications

96. On December 5, 2002, the Debtor filed and served proposed modifications
to the Plan. On December 9, 2002, the Debtor submitted further technical modifications to the
Plan as Exhibit 56 in support of confirmation of the Plan. The modifications were made by the

Debtor to resolve all outstanding objections to the Plan. The proposed modifications did not
adversely change the treatment of the claim of any creditor or interest of any equity security

holder who has not accepted, in writing, the modifications.
1. General

97. The declarations and affidavits presented by the Debtor at the
Confirmation Hearing provided adequate foundation for the factual findings contained herein

and contained credible testimony.

98.  Each of the conditions precedent to the entry of the Confirmation Order,

as set forth in Article 7.1 of the Plan, has been satisfied.
B. Conclusions of Law
1. Jurisdiction and Venue

99, The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§157

and 1334.

100.  Venue is proper in this district pursuant to 28 U.S.C. §1408.

20-
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101.  The Confirmation Hearing was conducted in accordance with this Court's

September 20, 2002 Order Scheduling Confirmation Hearing.
102.  This matter is a core procecding pursuant to 28 U.S.C. §157(b).

103.  The Chapter 11 case has not been substantively consolidated and the Plan

is not based on a substantive consolidation of the Chapter 11 case.

104.  The Debtor was and is qualificd to be a debtor under Section 109(a) of the

Bankruptcy Code.

105.  The Court has original and exclusive jurisdiction over all property of the
Debtor's Estate and all property of the Debtor as of the comme ncement of the Case. Property of
the Debtor's Estate includes, but is not limited to, the items set forth in the definition of Trust

Assets in the Glossary appearing as Exhibit ] to the Plan,
2. Exemptions From Securities Laws

106. Pursuant to Section 1125(e) of the Bankruptcy Code, the Debtor's
transmittal of Plan solicitation packages, its solicitation of acceptances of the Plan and the
issuance and distribution of Reorganized Swan Common Stock and any other securities pursuant
to the Plan, and Reorganized Swan's participation in such activities, are not and will not be
governed by or subject to any otherwise applicable law, rule or regulation governing the

solicitation of acceptance or rejection of a plan of reorganization or the offer, issuance, sale or

purchase of securities.

107.  Pursuant to section 1145(a)(1) of the Bankruptcy Code, the offering,
issuance and distribution pursuant to the Plan of Reorganized Swan Common Stock and any

other distributions that may be deemed to be securities shall be exempt from Section 5 of the
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Securities Act and from any state or local law requiring registration, notification, qualification or

exemption prior to the offering issuance, distribution or sale of securities.

108.  Pursuant to and to the fullest extent permitted by sections 105 and 1145 of
the Bankruptcy Code, the resale of any Reorganized Swan Common Stock and any other Plan
distributions that may be deemed to be securities shall be exempt from Section 5 of the Securities
Act and any state or local law requiring registration prior to offering, issuance, distribution, or

sale of securities.
3. Allowed Tort Claims

109.  Prior to the commencement of these proceedings, the Debtor, TC, the Ad
Hoc Committee, and the Legal Representative engaged in arm's length negotiation regarding the
terms of the TC Contribution Agreement. Important components of those negotiations included
the treatment of Tort Claims under the Plan and the determination of the amount of Tort Claims.

Pursuant to the TC Contribution Agreement and the Plan, the Debtor has sought to assume the

TC Contribution Agreement.

110.  Pursuant to the Plan, all holders of Tort Claims (i) are forfeiting their
rights to pursue such claims against Reorganized Swan, against any Released Party and against
any Protected Party, and (ii) are consenting to the Trust Agreement and the CRP, all in exchange,

in part, for the treatment afforded such claims under the Plan. TC, pursuant to the TC

Contribution Agreement, is contributing valuable property to the Trust, in cxchange, in part, for

the benefits TC receives under the TC Contribution Agreement and the Plan.

4. The TC Contribution Agreement
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I11. The Court has authority to approve the TC Contribution Agreement
pursuant to Section 365(b) of the Bankruptcy Code. The TC Contribution Agreement is an

executory contract that is property of the Swan bankruptcy Estate and therefore subject to

assumption.

112, The Committee and the Legal Representative have conducted extensive
due diligence and other analysis of the TC Contribution Agreement, and have approved

assumption by the Debtor,

113. In determining whether to approve the assumption of an executory
contract, the Court must find that: (1) to the cxtent the Debtor has defaulted under the terms of
the contract, the Debtor cures, or provides adcquate assurance of that the Debtor will promptly
cure such default; (2) the Debtor will compensate, or provides adequate assurance that it will
promptly compensate, a party other than the Debtor to such contract, for any actual pecuniary
loss to such party resulting from such default; and (3) that the .Debtor has provided adequate
assurance of future performance under the contract. This Court concludes that the Debtor has
mct the requirements of assumption of the TC Contribution Agreement, and thercfore the

assumption of the TC Contribution Agreement is approved.

5. Approval of the Discharges, Releases and Channeling Injunctions
Provided Under the Plan

114.  Pursuant to Sections 105, 524 and 1123(b)(3) of the Bankruptcy Code, the

releases, discharges and injunctions, including but not limited to, the Channeling Injunctions set
forth in the Plan and implemented by the"Confirmation Order, are an integral part of the Plan and

are fair, equitable, reasonable, and in the best interest of the Debtor and its Estate, Reorganized
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Swan, the Trust, and holders of Claims and Interests. The discharges, releases and injunctions

including the Channeling Injunctions are necessary to facilitate the Debtor's reorganization.

115, All releases, discharges, and injunctions, including but not limited to the
Channeling Injunctions, with respect to claims and causes of action against non-Debtor entities
set forth in the Plan are inextricably intertwined, are approved pursuant to the Confirmation
Order as an integral part of the Plan, are fair, equitable, reasonable, and in the best interests of
the Debtor and its Estate, Reorganized Swan, the Trust and holders of claims, interests and
demands and, except to the extent provided in the Stipulation by and between the Debtor and
National Union, are effective and binding on all Entities who may have had standing to assert
such Claims or causes of action. No Entity may assert any Enjoined Claim in a manner

inconsistent with the Plan.

116.  Except as provided in that certain Order approving the stipulation by and
between the Debtor and National Union Fire Insurance Company of Pittsburgh, PA, the
discharges in the Plan and Confirmation Order shall have the fullest preclusive effect permitted
by law, opcrate as an injunction agaiust, among other things, the assertion of any Claim or the
commencement of any legal actions or process against the Debtor, against the property of the
Debtor, against the Trust or against property of the Trust; however, such injunction shall not
impair the right, if any, of Entities with Tort Claims to assert such Tort Claims solely against the

Trust in accordance with the CRP.

117. Except as specifically provided in the Plan to the contrary, the satisfaction,
release, and discharge set forth in Article 9 of the Plan shall also operate as an injunction
prohibiting and enjoining the commencement or continuation of any action, the employment of

process or any act to collect, recover from or offset (a) any Claim against or Interest in the
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Debtor, Reorganized Swan or the Trust by any Entity and (b) any cause of action, whether
known or unknown, against the Released Parties based on the same subject matter as any Claim

or Interest described in Article 9.3 of the Plan.

118.  Any satisfaction, release, and discharge along with any injunction,
including the Channeling Injunctions approved i the Confirmation Order, are critical to the

Plan's feasibility.
6. Authorization of Corporate Action

119.  Notwithstanding any contrary provisions in the business corporation or
trust laws of any applicable Governmental Unit, no action of the respective directors,
stockholders, Trustee, or beneficiaries of the Debtor, Reorganized Swan, or the Trust, as the case
may be, shall be required to authorize the Debtor, Reorganized Swan, or the Trust to (a) enter
into, execute, deliver, file, adopt, amend or effectuate, as the case may be, the Plan and the Plan
Documents, and following the Effective Date, each of the Plan Documents shall be a legal, valid,
and binding obligation of Reorganized Swan and/or the Trust or other party thereto, enforceable
against Reorganized Swan and/or the Trust or other party thereto, in accordance with and subject
to their respective terms and conditions and (b) engage in any of the transactions or other actions
contemplated by the Plan, and Plan Documents, or the Confirmation Order (the "Plan
Transactions") or in furtherance thereof, and the Plan Transactions are hereby deemed to have
occurred and be effective as provided in the Plan and such activities are hereby authorized and

approved in all respects.

7. Adequacy of Notice
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120.  Notice of the Unsecured Claims Bar Date, and the Confirmation Hearing
was reasonable, adequate and sufficient under the circumstances aﬁd provided creditors of the
Debtor and parties in interest adequate notice of the relevant proceedings held herein and an
opportunity to appear and be heard, as required by the Bankruptcy Code, the Bankruptcy Rules,
and applicable law. The appointment of the Legal Roprescntative and his patticipation in this
Case is sufficient to bind the holders of Unknown Tort Claims under the Plan and affords such

holders due process.

8. Compliance with The Requirements of the Bankruptcy Code

121. The classification of Claims and Intercsts contained in Article 2 of the
Plan complies with section 1122(a) of the Bankruptcy Code. The classification of Claims and
Interests in Classes 1 through 6 is proper because each such class of Claims and Interests
contains only Claims or Interests that are substantially similar to the other Claims or Interests

within such class. There is a reasonable basis for the classification scheme established by the

Plan.

122. The designation of classes of Claims and Interests contained in Article 2

of the Plan is reasonable and necessary and complies with section 1123(a)(1) of the Bankruptcy

Code.

123. The contents of the Plan clearly established the Plan complies with section

1123(a)(2) through 1123(a)(7) of the Bankruptcy Code.

124, The Court finds the evidence and testimony at the confirmation hearing
clearly establishes the Plan meets the requirements of Section 1129(a)(1) through 1129(a)(6) of

the Bank ruptcy Code.
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125.  The evidence and testimony at the Confirmation Hearing cstablished that
the Plan complies with Section 1129(a)(7) of the Bankruptcy Code. Classes 1 and 2 are
unimpaired and are deemed to have écccptcd the Plan pursuant to Section 1126(f) of the
Bankruptcy Code. Class 3 is impaired and Class 3 has voted to accept the Plan in accordance
with Scction 1126(c) of the Bankruptcy Code. There are no known members of Class 4,
however, to the extent Class 4 claimants ekist, the Plan satisfies the requirements of Section
1129(b) with respect to Class 4. Classes 5 and 6 receive nothing under the Plan and therefore are

deemed to have rejected the Plan.

126.  Based the evidence presented at the Confirmation Hearing, each holder of
a Clarm or Interest in each impaired class of Claims or Interests will receive or retain under the
Plan, on account of such Claim or Interest, property of a value, as of the Effective Date, that is
not less than the amount that such holder would receive or retain if the Debtor was liquidated
under chapter 7 of the Bankruptcy Code on such date. Section 1111(b)(2) of the Bankruptcy
Code does not apply to the Claims in any class, and no election pursuant to section 1111(b)(2)

has been made in the Case.

127.  The evidence and the testimony at the Confirmation Hearing establish that
the Plan complies with Section 1129(a)(9) of the Bankruptcy Code in that the holder of a

particular claim will receive treatment consistent with this Code Section.

128.  Compliance with Section 1129(a)(10) of the Bankruptcy Code also has
been established by the evidence. As indicated in the Ballot Tabulation Report submitted by
Lain Faulkner and the record of the Confirmation Hearing, Classes 3 is impaired under the Plan
and Class 3 has accepted the Plan, determined without including any acceptance by the Plan of

an insider.
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129.  The evidence and testimony at the Confirmation Hearing establishes that

the Plan complies with Sections 1129(a)(11) through 1129(a)(13) of the Bankruptcy Code.

130.  The cvidence and testimony at the Confirmation Hearing establishes that

the Plan complies with Section 1129(b)(1) of the Bankruptcy Code.

I131. The modifications to the Plan proposed by the Debtor on December 5,

2002 and December 9, 2002, meet the requirements of sections 1122 and 1123 of the Bankruptcy

Code.

132, The evidence and testimony at the Confirmation Hearing establishes that

any and all other applicable sections of 1123 and 1129 are met in the Plan.

133, The Debtor has met its burden to introduce evidence which supports its

confirmation of the Plan. There remains no issue of law or fact, nor any objection which would

preclude confirmation of the Plan.

134. The evidence and testimony at the Confirmation Hearing established that |

the Plan complies with Section 524(g) of the Bankruptcy Code.

[35.  The Court has jurisdiction, power and authority, pursuant to, inter alia,
Sections 105(a), 524 and 1141 of the Bankruptcy Code, to approve and enter the Injunctions,
including but not limited to the Channeling Injunctions, provided for in the Plan. All of the legal
requirements for granting such injunctions, including, but not limited to, the requirements set

forth in section 524(g) of the Bankruptcy Code and applicable law, have been met.
9. Implementation of the Plan

136.  The settlements provided for in the Plan are fair and equitable and in the

best interest of the holders of Claims and Interests.
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137.  Except as provided in the Plan, the Debtor is discharged from liability on
all Claims, including, but not limited to, all Tort Claims. Except as provided in the Plan, the

property of the Estate is free from all such Claims.

138. The CRP is fair and reasonable and provides mechanisms for substantially

H similar treatment of the holders of Tort Claims.

139.  Except as provided in that certain order approving a stipulation by and
between the Debtor and National Union Fire Insurance Company of Pittsburgh, PA, the

provisions of the Plan and the Confirmation Order shall be binding upon the Debtor and

i Reorganized Swan, all holders of Tort Claims, all Unknown Tort Claimants, all holders of other
Claims or Interests, any other Entity making an appearance either formally or otherwise,
including attending the Confirmation Hearing in person or by counsel, in the Reorganization

Case (whether in person, by counsel or by Legal Representative), any Entity having notice of the

Case, whether or not such Entity made an appearance in the Reorganization Case, and any other
Entity issuing securities, acquiring property under the Plan, as well as their respective heirs,
successors, assigns, trustccs, subsidiarics, affiliates, officers, directors, agents, employees,
representatives, attomeys, beneficiaries, guardians, and similar officers or any Entity claming

through or in the right of any such Entity.

140.  The Plan and the Plan Transactions do not provide for, and, when
consummated, will not constitute the liquidation of all or substantially all of the property of the

Swan Estate within the meaning of Section 1141 (d)(3) of the Bankrupicy Code.

10.  Matter Relating to Tax
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141.  After May 1997 and prior to the Effective Date, there has not been and

there will not be an ownership change of Swan as defined in IRC §382.

142, The issuance of Reorganized Swan Common Stock to the Trust will result
in an ownership change as defined in IRC §382. Holders of Tort Claims, as beneficiaries of the
Trust, will, for purposes of Section 382(1)(5), be deemed to directly receive and own the
Reorganized Swan Common Stock, will be qualified creditors as defined in IRC §382(I)(5)(E)
and the regulations thercunder and will be deemed to receive fifty percent or more of the
Reorganized Swan Common Stock as a result of being creditors of Swan. IRC §382(1)(5) will
therefore apply to the ownership change of Swan and the limitations of IRC §382(a) will not

apply to the pre-change losses and other tax attributes of Swan.

143.  The receipt of Insurance Action Recoveries by Swan or TC and the
transfer by Swan or TC of the Insurance Action Recoveries to the Trust will not result in
recognition of income by and will not generate a deduction for Swan or TC. If Swan or TC were

required to recognize income, it would be entitled to a corresponding offsetting deduction.
11.  Miscellaneous

144, Thc assignment of the Insurance Action, along with the rights and
obligations of the Debtor and Reorganized Swan with respect to insurance for Tort Claims, to the

Trust, shall give the Trust no greater, nor no lesser, rights under the Insurance Policies than the

Debtor or Reorganized Swan may have, and the assignment of the Insurance Action w the Trust
shall not impair, compromise, or otherwise affect any rights or defenses that any of the Insurance

Companies may have under the Insurance Policies or applicable law.

-30-

Appendix 111




145.  In the event anything in these Findings and Conclusions conflict with the
terms of that certain stipulation by and between the Debtor and National Union Fire Insurance
Company of Pittsburgh, PA, approved by order of this Court on March 6, 2003, the terms of the

stipulation shall control.

146.  Unless otherwise ordered by the Court, the Confirmation Order shall
operate to set a bar date for Administrative Claims (the "Administrative Claims Bar Date"),
which bar date shall be the first Business Day that is at least forty-five days after the Effective
Date. Claimants holding Administrative Claims against the Debtor not paid on the Effective
Date may submit a Request for Payment of Administrative Expense on or before such bar date.
The notice of Confirmation to be delivered pursuant to Bankruptcy Rules 2002 and 3020(c) will
set forth such date and constitute notice of the Administrative Claims Bar Date. The Debtor and
any other party in interest will have thirty (30) days after the Administrative Claims Bar Date to
review and object to such Claims before a hearing for determination of such Administrative
Clams is held by the Court, provided that such thirty (30) day period of review may be extended

by the Court upon request of the Debtor.

147.  The Court retains jurisdiction over the matters set forth in Article 12 of the

Plan and the Confirmation Order.

148.  Except to the extent provided herein, the Confirmation Order shall be a
binding judgment as to the Debtor, Reorganized Swan, and the Trust, with respect to all
proceedings in other courts, state and federal. Notwithstanding these findings of fact and
conclusions of law, the Court with jurisdiction over the insurance disputes between the Debtor,

Reorganized Swan, and the Trust, on the one hand, and National Union on the other, is free to
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deems appropriate.

Dated:

'J

Judith K. Fitzgetald 5.
Chief United States Bankruptcy Judge
In the Western District of Pennsylvania

Sitting in the United States Bankruptcy Court
for the District of Delaware
By Special Designation and Order
Of the United States Court of Appeals
For the Third Circuit

AT

N
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\E Alfred M. Wolin

make whatever findings of fact and conclusions of law with respect to such insurance issues as it

United States District Judge
In the District of New Jersey

Sitting in the United States District Court
for the District of Delaware
By Special Designation and Order
Of the United States Court of Appeals
For the Third Circuit
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2716 Lee Street, Suite 500
Greenville, TX 75401-4107
" OFFICE—(903) 453-2160

FAX—(903) 453.2169

W. D. Hilton, Jr. Malling Address:

Managing Trustee P:0. Box 1299.
Direct Dial # (903) 453-2161 Greenvllle, TX 75403-1299

January 13, 2004 |
VIA FEDERAL EXPRESS . '

Hannah O'Driscoll ,

Risk Enterprise Management Ltd.
59 Maiden Lane .

New York, New York 10038

Vic H. Henry
Henry, Oddo, Austin. & Fletcher, P. C. .
1717 Main Street, Suite 3850
Dallas, Texas 75201 -

Re: Inres$ "'V'Case No.. 01 11690-JKF in the United States

Dear Ms, O’'Driscoll anél l\/lr' "4Heh‘ry' e

Pursuant to the Settlement Agreement by and. among the &l )
Company (the “Setilerrie reement”), the purpose:of this letter is-to ;wntten nollce to The Home
Insurance:Company that-th isions of: Section: 1(a) of the. Settlement Ag ement have. been satlsfxed !
Accordingly, pursuant fo Section-2(a) of the Settlement A TH i

pay the Settlement' Amount of $500,000.00 to the SWa
within ten (10) business days of receipt of this notice.

Enclosed for your records are copies of the Order Confirming the Plan of Reorganization for Swan
Transportation Company. and the Order Granting Motion to:Correct Scrivener’s.Erforin Order Confirming
the Plan of Reorganization for Swan Transportation Company and fo Make Non-Material Modlflcatlons for
the Plan. Both are Final Orders within the-meaning of the Settlement Agreement. :

The Trust's tax id number is: 86-1 077072, -ermg instructions for the Trust are as follows:

CITIBANK

ABA #021-00-0089

Brown Brothers Harriman A/C #09250276

Further Credit to A/C #:Swan Asbestos and Silica Settlement Trust, Account # 6223226

! Capitalized terms that are not defined herein are defined in the Settlement Agreement.
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-' The Trust wrlt accept checks Checks should be sent to. the Trust at the address below so that they are

. Teceived-at least a day before the deadline to enable the:chiecks to be delivered to the Trust's account on
or betore the deadhne Checks should be made payable to-and sent via overmght delrvery to '

Swan Asbestos and Smca Settlement Trust
.~ Attention; Mike’ Ward
2716 Lee: Street

W D Hxlton Jr -

'}‘.Managmg Trustee

TAS - Swah‘Tyler Pipe\SWAN-Home Ins Itr.04.01.12.doc
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HENRY Opbbo AUSTIN & FLETCHER

T A PROFES=!ONAL CORPORATION

: A‘I_'-I'ORNEYSAND‘COUNSE:LORS AT LAW.

TELEFHONE (214) 658-1900

W.D. Hllton Jr.
‘Managmg rustee-.'»

" Dear Mr. Hilton:

!700 PActFlc AVENUE
" Suire 2700
DaLias, TexAs 7520}

January 19, 2004

RE:" In Re: Swan Tr’ansportation Company, Debtor; Case No. 01;1 1690-JKF (Chapter' 1 D

This letter responds to your correspondence of January 13, 2004, with regard to the
settlement of the above-referenced litigation.

Please be advised that on or about June 13, 2003, the Superior Court for the State of New -
Hampshire entered an order declaring The Home Insurance Company insolvent and appointing a
liquidator over The Home Insurance Company s assets. A copy of this order is enclosed.

Please be further advised that:on June 26 2003, the Commxssxoner of Insurance of the
' State of Texas declared Honie to be an impaired insurer as that term is deﬁned in the Texas
Insurance Code. A copy of said order is enclosed.

Pursuant to-the orders of the Court in New Hampshire, neither Home Insurance Company
" nor the undersigned can comply with the requests contained in your January 13, 2004
correspondence. Please direct your communications to the New Hampshire liquidation
proceeding. Iam enclosing a copy of the Order Establishing Procedures in that proceeding.

VHH/dla
Enclosures

Yours very truly,

HENRY ODDO AUSTIN & FLETCHER
A Professional Corporation

By ‘Z/ i 7{//

Vic H. Henry




N

W.D. Hilton, Jr.
January 19, 2004
Page?2 ‘

‘bee:  Alberta Brennan, £5q. / Lo
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THE HOME INSURANCE COMPANY IN LIQUIDATION
P.O. Box 1720
Manchester, New Hampshire 03105-1720
Tel: (800) 347-0014

Date: 1/4/2008 Class: II

Swan Transportation Co.

C/O Anderson Kill & Olick P. C.
Att'n.: Robert Y. Chung

1251 Avenue of the Americas
New York, NY 10020-1182

RE: NOTICE OF DETERMINATION
Proof of Claim No.: INSU701572-01 INSU701573

Determination Summary
Gross Amount of Claim :$ 30,000,000.00
Amount Allowed by Liquidation :$ 500,000.00

Explanation: The Home Insurance Company (Home) issued excess liability policies
HXIF866107 and HXLC111716 to Tyler Corporation, including its subsidiary Swan
Transportation Co. (Swan), pursuant to which Swan sought coverage for liabilities
allegedly incurred as a result of silica related exposures on its premises. Swan filed for
Chapter 11 bankruptcy protection in 2001, following which Home and Swan entered into a
Settlement Agreement that resolved Swan's coverage claims in the amount of $500,000,
contingent upon confirmation of Swan's reorganization plan (the Plan). The Plan, including
the settlement with Home, was confirmed on July 21, 2003, rendering the settlement
effective as of that date. By reason of Home having entered liquidation in the intervening
period, Home was precluded from funding the settlement at that time, resulting in the
agreed consideration under the Settlement Agreement becoming a Class II obligation of the
Home estate, subject to approval by Home's liquidation court. As a result, a Class II
allowance in the amount of $500,000 has been determined by Home's Liquidator in full
and final disposition of the referenced Proofs of Claim.

Dear Claimant :

The purpose of this letter is to provide you with a determination set forth above of claims
you have presented to The Home Insurance Company in Liquidation (“The Home”), under
the Proof(s) of Claim specified above. The Home expects to present notice of this
determination to the Superior Court for Merrimack County, New Hampshire (the “Court”)
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for approval in accordance with New Hampshire Revised Statute, RSA 402-C:45. Read
this Notice of Determination carefully as it sets forth your rights and obligations in detail.

The Home has now made a Determination on the claims as set forth above in accordance
with The Home Claim Procedures (the “Procedures”)” approved by the Court. If the claim
has been allowed, in whole or in part, it has been assigned a Class II priority as a “policy
related claim” pursuant fo the Order of Distribution set forth in RSA 402-C:44 and will be
placed in line for payment as directed by the Court from the assets of The Home. The first
$50 of the amount allowed on each claim in this class shall be deducted from the amount
distributed as specified in RSA 402-C:44.

You may have other claims against The Home for which you may receive other Notices of
Determination. You will have a separate right to dispute each Notice of Determination. If
your claim has been allowed in whole or in part, this Notice of Determination does not
mean that your claim will immediately be paid, or that it will be paid in full or at all.
Pursuant to order of the Court, The Home may make distributions of its assets as a
percentage of all allowed claims in a particular priority class in The Home estate as
approved by the Court. The amount of the final payment for allowed claims will be
determined by the final ratio of assets to liabilities and the applicable priority. Please be
advised that the final percentage of payment you receive from The Home, at the time The
Home estate is finally closed, is the total payment amount that you will be entitled to for
this claim.

The Liquidator does not expect there to be assets sufficient to make a distribution to
creditors in classes below Class II.

Any and all distributions of assets may be affected and/or reduced by any payments you
have received on this claim from any other sources not listed on the Notice of Distribution.
Any such distributions by The Home are based on The Home’s knowledge and/or
understanding of the amounts you have received in settlement and/or reimbursement of
this claim from all other sources at the time of the allowance or thereafter. Should The
Home subsequently become aware of prior recoveries from other sources The Home has
the right to reduce its future distribution payments to you to the extent of such other
recoveries or to seek and obtain repayment from you with respect to any previous
distributions that were made to you.

Further, if you seek or receive any future payment from any other source on this claim
after you receive a distribution payment from The Home you must notify The Home at the
address below and The Home has the right to recover from you the distribution payments
in whole or in part, to the extent of any such other future recoveries. '

As a condition to receipt of any distributions, The Home shall be entitled to any rights to
subrogation you may have against any third party and you shall be deemed to have

*A copy of the January 19, 2005 Restated and Revised Order Establishing Procedures Regarding Claims
Filed With The Home Insurance Company in Liquidation may be obtained from the website of the Office of
the Liquidation Clerk for The Home Insurance Company in Liquidation and US International Reinsurance
Company in Liquidation, www.hicilclerk.org ‘
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assigned to The Home such rights upon receipt of any distributions. You shall also be
obliged to reimburse The Home for any legal fees or other costs associated with The Home
recovering from you any distribution payments to which you are not entitled.

The following instructions apply to this Notice of Determination:

Claim Allowed

1. If this claim has been allowed in whole or in part and you agree with the determination,
sign and date the enclosed Acknowledgment of Receipt of the Notice of Determination
and mail the completed Acknowledgment to The Home.

Claim Disallowed

2. A. Ifall or part of your claim has been disallowed or you wish to dispute the
determination or creditor classification for any reason, you may file a Request for
Review with the Liquidator. The Request for Review is the first of two steps in the
process of disputing a claim determination. The Request for Review must be received
by The Home within thirty (30) days from the date of this Notice of Determination.

REQUEST FOR REVIEW FILING REQUIREMENTS:
(@ Sign and return the attached Acknowledgment of Receipt form.

(b)  On a separate page, state specifically the reasons(s) you believe that the
determination is in error and how it should be modified. Please note the
Proof of Claim number on that page and sign the page.

(©  Mail the Request for Review to:

The Home Insurance Company in Liquidation
P.O. Box 1720 ‘

Manchester, NH 03105-1720

You should keep a copy of this Notice of Determination, Aéknowledgment
of Receipt and Request for Review, then mail the Original Request for
Review to us by U.S. Certified Mail.

(d  The Request for Review must be received by The Home within thirty (30)

days from the date of this Notice of Determination. The Request for Review
must be in writing. -

(©)  The Liquidator will inform you of the outcome of the review and issue to
you a Notice of Redetermination.

IF A REQUEST FOR REVIEW IS NOT FILED WITH THE HOME WITHIN THE
THIRTY (30) DAY PERIOD, YOU MAY NONETHELESS DIRECTLY FILE AN
OBJECTION WITH THE COURT WITHIN SIXTY (60) DAYS FROM THE

3
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MAILING OF THIS NOTICE. You do not have to file the Request for Review as a
prerequisite to dispute the Notice of Determination. Please see Section 2B (below) for
the Objections to Denial of Claims.

B. If your claim is disallowed in whole or in part, you may file an Objection with the
Court at

Office of the Clerk, Merrimack County Superior Court

163 N. Main Street, P.O. Box 2880

Concord, New Hampshire 03301-2880

Attention: The Home Docket No. 03-E-0106
within sixty (60) days from the mailing of the Notice of Determination and bypass the
Request for Review procedures as noted in Section 2A (above). If the Request for
Review is timely filed, as outlined in Section 2A, the Liquidator will inform you of the
outcome of the review and issue to you a Notice of Redetermination. If the
redetermination is to disallow the claim, you may still file an Objection with the Court.
You have sixty (60) days from the mailing of the Notice of Redetermination to file
your Objection, Please also sign and return the Acknowledgment of Receipt form and
mail a copy of the Objection to the Liquidator.

IF YOU DO NOT FILE AN OBJECTION WITH THE COURT WITHIN EITHER
SIXTY (60) DAYS FROM THE MAILING OF THIS NOTICE OF
DETERMINATION OR SIXTY (60) DAYS FROM THE MAILING OF ANY

'NOTICE OF REDETERMINATION, YOU MAY NOT F URTHER OBJECT TO THE
DETERMINATION.

A timely filed Objection will be treated as a Disputed Claim and will be referred to the

Liquidation Clerk’s Office for adjudication by a Referee in accordance with the
Procedures. ;

3. You must notify The Home of any changes in your mailing address. This will ensure
your participation in future distributions, as applicable. For purposes of keeping The

Home informed of your current address, please notify us at the address given on the
letterhead above. '

Sincerely yours,

Peter Bengelsdorf, Special Deputy Liquidator
For Roger A. Sevigny, Liquidator
of The Home Insurance Company in Liquidation

If you wish to speak to someone regarding this Notice of Determination, please contact:

Ron Barta
Senior Manager

Home Insurance Company in Liquidation
Phone : 212-530-4054 '
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THE HOME INSURANCE COMPANY IN LIQUIDATION
P.O.Box 1720 :
Manchester, New Hampshire 03105-1720
Tel: (800) 347-0014

POC #: INSU701572-01 INSU701573

Amount Allowed: $ 500,000.00

Swan Transportation Co.

C/O Anderson Kill & Olick P. C.
Att'n.: Robert Y. Chung

1251 Avenue of the Americas
New York, NY 10020-1182

ACKNOWLEDGMENT OF RECEIPT

I hereby acknowledge receipt of the Notice of Determination as a Class II Creditor claim and
confirm that I understand the content thereof, I further acknowledge and confirm that I
understand the Instructions regarding the Notice of Determination of my Claim against The
Home Insurance Company in Liquidation and in that regard advise as follows:

(Check off all applicable items.)
I agree to the determination.

I reject the determination and want to file a Request for Review (specific
reasons must be included along with return of the signed Acknowledgment).

I'reject the determination and intend to file a separate Objection with the Court,
without filing a Request for Review.

[ have not assigned any part of this claim.
I have not made any other recoveries with respect to this claim.

I have not sought and do not intend to seek any other recoveries with respect to this
claim.

I'have made recovery from others with respect to this claim (full details must be
included with this Acknowledgement).

I'have sought or intend to seek recovery from others with respect to this claim (full
details must be included with this Acknowledgement).
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I'request that The Home mail further correspondence to:

Same name as above.
New name

Same address as above
New address

This Acknowledgment of Receipt must be completed, signed and returned to The Home in
order to be eligible for distributions from The Home estate as directed by the Court.

Signature:

Printed Name:

Title:

Date:
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RECEIVED

PROOF OF CLAIM FOR UQUIDATOR’SUQE ONLY

The Home Insurance Company, i JUN 1 4 2
Meriimack County Superior Coutt, smecmew Hampshire 03-E-0106 DATE PROOF OF 3 004
Read Carefully Before Completing This Form CLAIM RECEIVED

Please print of type H I C ' L

The Deadline for Filing this Form is June 13, 2004.

You should file this Proof of Clalm form if you have an actual orgg_lent!ddalm against The Home lnsuranee
Company of any of lis former subsidiaries *(“The Home"™) gven i the amo

To have your claim considered by the Liquidator, this Proof of Claim mustbeposmarmamhwmm__a
2004. Fallure to timely return this complated farm will likely resuit in the DENIAL OF YOUH CLAIM. You are

advised ta retain a copy of this completed form for your records.

1. Claimant's Name: Swan Tram-:ggmmJr Co,
c/oW.D, Hitton, Jr. -
2 Claimant's Address: 2716 Lea St., Suita 500
Greenville, TX 75401
3. Claimant's Telephons Number: {903) 4532161
Fax Number: {908) 453-2169
E-Mall Address: T

4. Clalmant's Social Security Number, Tax ID Number or Emplaysr 1D Number;_88-1077072

5. Claim s submitted by {check one):
X __Poiicyholder or former policyholder
b) ____Third Party Claimant making a claim against a person Insured by The Home
¢) _____Employee or fomer employee
d) Broker or Agent
e} _____(General Creditor, Reinsurer, or Reinsured
H ____ Stete or Local Government Entity
g) ____ Other; describe:

Dascribe in detail the nature of your claim. You may atiach a separate page if desired. Attach relevant documentation in
suppoft of your c!aa'n, such as ooples of outsfandkwg 5nvo!ces, contracts or cther suppomng docunenlaﬂon and

The submission of this proof of claim Is not Intended to, nor wlll lt, modlly, atfect or alter rights of the submitting
party o collect the entire amount covered by this proof of claim,.together with any and all other appropriato
damages and other rellef, from the persons-and entities legally liable for the obligations of Home insurance
Company and its subsidiaries and affilfates, Including (without limitation) Zurich-American Insurance Company
and its affiliated entities. The submission of this proof of.claim s without prejudice to such rights and remedies
against such other persons and enlities and nothing in this submission shan be deemed to be the assertion of

any such right or remedy.

6. Indlcate the total dollar amount of your claim. if lhe amount of your clalm is unknown, write the word “unknown”
BUT ba swre to attach sufficient dooumenlation to allow for detsrmination of the claim amount.
$30,000.000 (if amount Is unknown, write the wwd“uniqmwn")

7. If you have any security backing up your ciaim, describe the nature and amount of such security. Attach
tation.

relevant documen
NA

8 If The Home has made any payments towards me amount of the claim, desciibe the amount of such payments
and the dates paid:
NA

9. Is :x:re any setoff, counterclaim, or other defense which should be deducted by The Home from your c!alrﬁ?

10. Do you claim a priority for your claim? uso. why: See attaohed “Supplement to pmofc:grm-‘

“The Home Indemnity Company, The Homa insurance Company of Indiana, City Insurance , Home Lio; lnsumce(:omanyoﬂ'ms,
meHomlnamceCmmanyofmwls.anﬁmeHmmwee CHy mw wis
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1.

12.

18.

14.

185.

Print the nams, address and tafephons number of the person who has completed this form.
Name: _W.D. HitonJr,
Address: 7716 Lee St, SUIS 500
Gresnvills, TX 75401
Phone Number; (803) 453.2160__
E-Mail address: WDHiton@trustservices org

I represantedbylegalcolmsel please supply the following information:
a. Name of attomey; Robert Horkovich
b. Name of law fimn: Andarson, Kil & Olick, P.C.
e. Addressdlawt&nt]&?&mmoﬁh;em
NY, NY. 16020-1182

d.  Attomey's telephone: zz_t.z)_z_%_&ggg
e, Atomsy’s fax number (212} 278- 1733
f.  Atiomey's emall address: M«M@Qandersunhn com

If using a jisdgment against The Home as the basis for this claim:
a.  Amount of judgment: NA

b, Date of judgment:
c. Nameofcase: _
d. Name and location of court.
e. Courtdocket or index number (if any):

If you are completing the procf of Claim as a Third Party Claimant againstan hsuredof'l’heliome, you must
omdlﬁonaﬂyreleaseymxciamagmnstmemsuredbysxmhgmefoﬂowmg as:equuredbyN.H Rev. Stat.
Ann.) 402-C: 40 I:

L (insert claimant's name), In consideration of the sight to bring a
clalmagak\slmeﬂme on behalf of myself, my officers, directors, employess, Sucesssors, helrs, assigns,
administrators, executors, and personal representatives hereby release and discharge

{(Insert namio of defendant(s) insured by The Home), and hisherits officers, directors, employees, SUGCESSOTS,
helrs, assigns, administrators, exscutors, and personal representatives, from liability on the cause(es) of action .

that forms the basis for my claim against The Homa in-the amount of the limit of the applicable policy
by The Home: provided, however, mmrdeasemllbewniﬂmmumommgemwbyme

Home is avolded by the Liquidator.

Claimant's signature : o Dafe
Al Claimants must complets the following:
[ W D. Hilton, JJr. {ingert individual claimant’s name or nams of person

comploting this for a legal entity) subscribe and affirm as trus, under the penalty of perjury as follows:
that | have read the foregoing proof of claim and know the contents thereof, that this claim In the amount
of Thirty- Million doliars ($30,000,000) against The Home is justly owed, except as stated in item © above,
and that the matters sst forth in this Proof of Claim are true to the best of my knowledge and bellef. 1 also

certify that no part of this cla sold or assigned to & third party.
L L é/yﬁﬁé

Claimant's signature /7

" 16. Send this completed Proof of Claim Form, postmaiked by June 13, 2004, to:

‘The Home Insurance Company in Uquldabon
P.O. Box 1720
Manchester, New Hampshire 03105-1 720

You should complece and send this form If you belleve you hm an
actual or potentiaf clalm malnst'me Home

even if amount e claim l
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SUPPLEMENT TO PROOF OF CLAIM

CLAIMANT: Swan Transportation Company ("Swan')
POCNO.:
POLICIES: (1) HXL-F866107

11/84-1/1/95 :

The Home Insurance Company

(2) HXL-C111716
111/05-1/1/66 =
The Home Insurance Company

NATURE OF CLAIM

Swan seeks coverage fmm The Home Insurance Company for damages it sustamed becauss of
bodily injuries allegedly incurred by over 3,000 plaintitts resulting from exposure to silica or mixed
dusts at the Tyler Pipe Foundry, Tyler, Texas, owned and operated by Swan’s subsidiary, Tvler
Pipe Industries, Inc. The Home Insurance Company entered into a Seitloment Agresment with
The "Swan Parties” on October 30, 2001.

BACKGROUND

The Tyler Pipe Foundry (the *Foundry*) has operated since 1935. In 1968, Tyler Corporation
purchased Tyler Pipe Induistries, inc. ("Tyler Plpe") the company. that owned.and operated the
Foundry. In 1973, Swan was incorporated and, in the same year, became a subsidiary of Tyler
Corporation and the parent of Tyler Pipe. During a 1992 corporate reorganization, Tyler
Corporation became the direct parent of both Swan and Tyler Pipe, thus Swan and Tyler Pipe
became sister companies at that time. In 1995, Tyler Corporation n/k/a Tyler Technologies, Inc.,
sold Tyler Pipe, including the Foundry.

Beginning in 1997, various present and former employees of Tyler Pipe filed lawsuits against
Swan and others, alleging injuries arising from exposure to asbestos, sllica and other mixed dusts
contained in products used at the Foundry. - Typically, these claims have been filed against Swan
(rather than Tyler Pips) undser the "Good Samaritan® liability theory,

Despite having. wgorously defended against these claims, by 2001 Swan and/or its insurers had
paid $51.7 million in defense and indemnity, and had incurred an additional $46.8 mition (plus
interest and costs}) in three trial verdicts as follows:

Settlements: ‘
278 Claimants . $51.7 million
Trial Verdicts: )
Howland (8 claimants) 9.9 million (+ interast and costs}
Blackbum (7 claimants) 19.4:million (+interest and costs)
Beard {1 claimant) . 17.5 million {+ interest and costs)
. "$46.8 million ( intorest and costs)

Total Settlements/Verdicts: ~_ $98.5 million (+ interest and costs)
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COVERAGE LITIGATION

Swan fendered each of the underlying bodily injury claims to its general liability insurers providing
coverage from 1973 to 1995 and demanded a defense and indemnity. Because Swan’s insurers
initially refused to defend and indemnify It against the claims, on December 3, 1999, Swarn’s
Insurers with three other Tyler-related entities) sued its insurers for breach of contract and/or
declaratory relief in Harris Cotunty, Texas, state court: Tyler Technologles, Inc., et al.
{Inctuding Swan Transporfation} v Aetna Casualty & Surety Co., et al. (including Planet
Insurance Company n/k/a Rellance National Indemnity Co.; Cause No. 199960085; in the
61% Judicial District Court of Harris County, Texas. Although the coverage suit remaiied stayed
during the pendency of Swan’s bankrupley proceeding (see below), the suit will proceed in early
2004 against the remaining non-setiling insurer defendants. The Home Insurance was a settling
insurer defendant which entered into a Settlement Agreement with the "Swan Pariies" on October
30, 2001. The Home insurance Company failed to pay the amount of the seltlements when due

in January 2004,
SWAN'S PLAN OF REORGANIZATION

In 2001, Swan filed a Plan of Reorganization (the "Plan®) under Chapter 11 of the U.S.
Bankruptey Code. An Amended Final Order confirming the Plan was entered December 13,
2003. Pursuant to the Plan, all claims against Swan are channeled into the Swan Asbestos and
Silica Settlement Trust (the “Trust®), the proceeds of which will be used to compensate all
persons with claims against Swan, A detailed history of the claims against Swan and the terms of
the Pian are enclosed in the documents at Appendices A through G.

SWAN ASBESTOS, SILICA AND MIXED DUST LIABILITIES

In addition to the $98.5 million (plus interest and costs) in past liabilities described above, claims
allowed by the Trust pursuant to the Claims. Resolution Procedures, part of the confirmed Pilan,
total $486,800,000 as of June 1, 2004. Additicnally, the Trust projects $120,000,000.in future
claims that are present liabilities of the Trust and Swan Transportation and, thus, liabilities of
Home. A listing of all allowed claims, including claim number, claimant niame, disease and
alfowed liquidated value for each silica or mixed dust claim for which the Home policies bear
responsibility, is attached as Appendix G. These silica and mixed dust claims allowed by the
Trust total $278,400,000. Additionally, one of the pre-bankruptey judgments, totaling
$17,537,921 and 75 pre-bankruptey seitiements totaling $13,740,333 were for Swan siiica and

mixed dust liabilities.

REORGANIZED SWAN'S ASSETS

Of the $51.7 million paid in settlements prior to 2001, Swan’s insurers paid approximately $50.5
miflion. In addition, fifteen (15) of Swan's insurers have agreed o pay a total of an additional
$89.3 million into the Swan Settlement Trust, thus leaving at least $32,900,000 in unsatisfied
liabilities. Swan will continue to pursue the coverage sult against the non-settling insurers
seaking covarage for the remainder of its liabilities, which Swan contends were liquidated and are
currently due and payable by the non-setiling insurers pursuant to the bankruptey court’s Final
Order confirming the Plan. o ' )

Following the above-mentioned insurer settiement, the Tollowing non-settling carriers insured
Swan for both silica-and asbestos-related claims: - B

Mission (insolvent)

Centaur {in rehabllitation)

H. S. Weaver (partially insolvent) . -
Highlands (in receivership)
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« Employers Casualty/Employers National {(insolvent)
Additionally, the following non-settiing carriers, in addition to Home, insured Swan for silica-
related claims only (i.e., their policies contained asbestos exclusions):

« National Union '

* Planet nk/a Reliance National (insolvent)

« Federal
Swan’s coverage chart is enclosed at Appendix"'F.

INSURER LIABILITY FOR SILICA AND MIXED DUST CLAIMS

This claim is filed against Home for its policy finiits ($30,000,000) based on the exhaustion of (7)
2l pre-1986 insurance coverage based on Swan's ashestos claim liabifities and (c) alt post-1985
coverage based on Swan's silica and mixed dust liabilities. The following summanzes those
kabllmes based only on claims allowed as of June 1, 2004:

. ) Ashestos Silica & Mixed Dust
Pre-Bankruptcy Settlements $ 28,716,666 $ 13,740,333
Pre-Bankruptcy Judgments 20,321,213 17,537,921
Trust Allowed Claims 208,400,000 278,400,000

TOTAL $257,473,879 $ 309,678,254
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ANDERSONKILL & OLICK, P.C.

Attorneys and Counselors at Law

1251 AVENUE OF THE AMERICAS ® NEW YORK, NY 10020-1182
TELEPHONE: 212-278-1000 ® FAX: 212-278-1733
www.andersonkill.com

Robert Y, Chung, Esq.
rchung@andersonkill.com
(212) 278-1039

May 4, 2007

Ron Barta

The Home Insurance Company in Liquidation
59 Maiden Lane

New York, New York 10038

Re: Swan Transbortation

Dear Mr. Barta:

Enclosed please is a CD containing claimant information prepared by the
Swan Asbestos & Silica Settlement Trust. '

Please let me or Bob Horkovich (212-278-1322) know if you have any
questions or comments.

Very truly yours,

=

Robert Y. Chung

RYC:vn
Enclosure
Via Federal Express

cc:  Robert M. Horkovich, Esq. (w/o enlc.)
W. D. Hilton, Jr.-(w/o enlc.) ® -
J. Mark Lawless, Esq. (w/o enlc.)

NYDOCS1-860419.1

New York m Chicago = Greenwich m Newark m Philadelphia m Washington, D.C.
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ANDERSONKILL & OLICK, P.C.

Attorneys and Counselors at Law

1251 AVENUE OF THE AMERICAS ® NEW YORK, NY 10020-1182
TELEPHONE: 212-278-1000 = FAX: 212-278-1733
www.andersorikill.com

Robert Y. Chung, Esq.
rchung@andersonkill.com
(212) 278-1039

June 8, 2007

Ron Barta

The Home Insurance Company in Liquidation
59 Maiden Lane

New York, New York 10038

Re: Swan Transportation

Dear Mr. Barta:

As per your request, enclosed please find the National Union and
Reliance insurance policies underlying the Home policies.

" Please let me know if you have any questions or comments. Thank you.

Very truly yours,

Fn

Raobert Y. Chung

RYC:vn
Enclosures
Via Federal Express

cc:  Robert M. Horkovich, Esq. (w/o encls.)
J. Mark Lawless, Esq. (w/o encls., Via Facsimile)
W.D. Hilton, Jr. (w/o encls., Via Facsimile)

NYDOCS1-863852.1
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